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Tat following ſheets contain the "ſubſtance : 
of a courſe of ledtures on the laws of England, 
which were read by the author in the unrver-- 


ty of Ox rox D. His original plan took it 


riſe in the year 1753; and notwithſtanding | 
the novelty of ſuch an attempt in this age and 
country, and the prejudices uſually conceived. 


againſt any innovations in the eftabliſhed 


mode of education, he had the ſatigfactien to 


Ind (and he acknowledges it with a mixture 


of pride and gratitude) that his endeavours 


were encouraged and patronized by thoſe, both 


in the univerſity, and out of it, whoſe good” 
2 


opinion and eſteem he was principally de 
to obtain. © Fe 1 
The death of Mr. VIX ER in 1756, and hi 


ample benefactions to the univerſi 
moting the ſtudy of the Jaw, N JS 


io years afterwards a regular and public: 
abliſhment of what the author had priuate- 


: Vol. 


N 


"ty undertaken. The knowledge of our laws- 

and conſtitution was adopted as a liberal. 

ference 7 general. academical. authority: 
„„ a 3 


FE PREPFATE 
competent endowments were decreed for the 
fupport of a ledturer, and the perpetual en- 
couragement of ſtudents ; and the compiler 
of the enſuing commentaries had the honour 
to be elected 1 firſt Vinerian profeſſor. 

In this fi tuation he was led, both by duty 
and inclination, to inveſtigate the elements of 
the law, and the grounds of our civil polity, 

with greater aſſiduity and attention than ma» 

ay have thought it neceſſary to do. And yet 
all, who of late years have attended the public 
edminiftration of juſtice, muſt be ſen fi 2 that 
@ maſterly acquaintance with the general ſpi- 
. Tit of laws and the principles of univerſal 
Junſprudence, combined with an acourate 

tnoꝛoledge of our bun municipal conſtitutions, 
heir original, reaſon, and hiftorys hath given 
a beauty and energy to many modern judicial 
decifions, with which our anceſtors were 
wholly unacquainted. If, in the purſuit f 
theſe inquiries, the author hath been able to 
rect iy any errors which either himſelf, orothers 
may ha ha ve heretofore imbibed, his pains will bs 
ſufficiently anſwered : and, if in ſome points 

4e is ſtill miſtaken, the candid and judicious 
reader will make due allowances for the diff- 
culties of a ſearch fo New, 1 exten ſiue, and ſo 
laborious. 


tl Nov. 1765. 


POSTSCRIPT 


NO TWI THS TANDING the pO Ping 
„ in the fe foregoing Preface, no ſooner 
was the work completed, but many of its poi- 
tions were vehemently atiacked by zealots of 

all (even oppoſite.) denominations, religious 
as well as civil; by ſome with a greater, by 
others with a fo degree of acrimony. To fuck 
of theſe animadverters as have Fallen within 
the author's notice (for he doubts not but ſome 
5 _ eſcaped it) he owes at leaſt this obligati- 
; that they have occa ſioned him from time 
as time to reviſe his work, in reſpect to the _ 
particulars objected to; to retract or expunge 
from it what appeared to be really erroneous * 
to amend or ſupply it when inaccurate or de- 
Fectiuve: to ar. and explain it when ob 
eure. But, where he thought the objections ill- 
founded, he hath left and hall leave the book 
to defend itſelf: being fully of opinion, that 
if his principles be falſe and his doctrines un- 
warrantable, no apology from himſelf can 
make them right ; if founded in truth and 
rectitude, no pf Ei from — can make 


them wrong. = | | 


>>, * 
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ADVERTISEMENT 
Concerning the ninth edition. 


HE editor judges it indiſpenſible to preſerve © 
che author's text intire. The alterations which 
will be found therein, ſince the publication of the 
laſt edition, were made by the author himſelf, as 


may appear from a corrected copy in his own hand- 


writing v. What the editor hath chiefly attended to 
is, to note the alterations made by ſubſequent acts 
of parliament. "Theſe, together with ſome few other 
neceſſary obſervations, in order to prevent confuſi- 


on, are inſerted ſeparate and diſtin at the bottom 


of the page. 
RI. BURN. 


July 20, 1 783. 


* To be ſeen at Mr. Caddell's in the Strand. 


ADVERTISEMENT | 


Concernin erni g this edition. 


N this edition, as in the laſt, the author's text is 
I preſerved intire. The editor hath added not only 
the alterations made by acts of parliament ſubſequent 
\to the publication of the laſt edition, but alſo refer- 
ences to the Term Reports, which have been fince 
_ _ publiſhed. Some manuſcript caſes in the. editor's 
" poſſeſſion are alſo noticed in this edition, wherein 
the authority of ſome p in theſe commentaries. . 
hath been denied. Theſe, to r with ſome notes 
and obſervations of his own, the editor hath inſerted 
ſeparate and diſtin& at the bottom of the The 
notes added in the tenth edition, are encloſed in 
brackets, thus [ ], and marked with Italic references; 
and thoſe to the preſent edition, thus (]. 


Temple, Jan. 12, 1791. 
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HE el eä den of fo" mencrons 
relpetiable an audience, the novelty, and (I 
may add) the 1 importance of the duty required from © 
this chair, muſt unavoidably be produthve of great 
diffidence and apprehenſions in him who has the ho- 
nour to be placed in it. He muſt be ſenſible how 
much will depend upon his conduct in the infancy | 
of a ftudy which is now firſt adopted by public aca- 
demical authority; which has 1 een repu- 
ted (however unjuſtly) of a ary and unfruitful 4 1 
ture; and of which the theoretical, elementary parts 

| have hitherto received a very moderate ſhare of cull. 
tivation. - He cannot but refle& that, if either his 
plan of inſtruction be crude and injudicious, or the | 
execution of it lame and ſuperficial, it will cafta 4 
damp upon the farther. 3 of this moſt uſeful 
and moſt rational branch of learning; and may de- 
feat for a time the public - ſpirited defi ign of our wiſe 
and munificent benefactor. And this he muſt more 


Read in Oxſord at the opening of che Vineriag Leures 
25 0&8 1758. | | | 


A 2 


Fultivated, methodized, and explained in a courſe o 
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efpeci dread; when the feels by experience ho 
2 ks ie Bean hs by preceding” — 
amples) to complete, in the manner he could wiſh, 
ſo extenſive and arduous a taſk; ſince he freely con- 
feſſes, that his former more private attempts have 
fallen very ſhort of his own ideas of perfection. And 
yet the candour he has already experienced, and this 
taft tranſcendant mark of regard, his preſent nomi- 
nation by the free and unanimous ſuffrage of a great 
and learned univerſity, (an honour to be ever remem- 
dered with the deepeſt and moſt affectionate grati- 
tude) theſe teſtimonies of your public judgment muſt 
entirely ſuperſede his own, and forbid him to believe 
himſelf totally. inſufficient for the labour at leaſt of 
this employment. One thing he will venture to 
hope for; and it certainly ſhall be his conſtant aim, 
by diligence and attention to atone for his other de- 
ets; efteeming, that the beſt return which he can 
poſlibly make — your favourable opinion of his ca- 
pacity, will be his unwearied endeavours in ſome lit 
tle degree to deſerve it. | 


The ſcience thus committed to his charge, to E. 


academical lectures, is that of the laws and conſtitu - 
tion of our own country: a ſpecies of knowledge, in 
which the gentlemen of England have been more re- 


markably deficient than thoſe of all Europe beſides, 


In moſt of the nations on the continent, where the 
civil or imperial law under different modifications is 
cloſely interwoven with the municipal laws 72 

land, no gentleman, or at leaſt no ſcholar, thinks 
bis education is completed, till he has attended a 

courſe or two of lectures, both upon the inſtitutes of 
Juſtinian and the local conſtitutions of his native ſoil, 
under the very eminent profeſſors that abound in 
their ſeveral univerſities. | And in the northern parts 
of our own iſland, where alſo the municipal laws are 
frequently connected with the civil, it is difficult to 
meet with a perſon of liberal education, who is deſ- 
titute of a competent knowledge in that ſcience, 
which is to be the guardian of his natural rights and 
the rule of his civil conduct. N 5 
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Nor have the imperial laws been totally neglected 
even in the-Engliſh-nation. A general acquaintance _. 
with their deciſions has ever been deſervedly conſi- 
dered as no ſmall accompliſhment of a gentleman ; .. 
and a faſhion has prevailed, eſpecially of late, to 


tranſport the growing hopes of this iſland to foreign: 


univerſities, in Switzerland, Germany, and Hol- 
land; which, though infinitely inferior to our own, 
in every other 1 have been looked upon 
as better nurſeries of che civil, or (which is neatly 
the ſame) of their own municipal law. In the mean 
tune it has been the peculiar lot of our admirable 
ſyſtem of laws, to be neglected, and even unknown, 
by all but one practical profeſſion; though built up- 
on the ſoundeſt foundations, and approved by the 
experience of ages. pt. x 
Far be it from me to derogate from the ſtudy of 
the civil law, conſidered (apart — any binding au- 
thority) as a collection of written reaſon. No man 
is more thoroughly perſuaded of the general excel- 
lence of its rules, and the uſual equity of its deciſi- 
ons, nor is better convinced of its uſe as well as or- 
nament to the ſcholar, the divine, the ſtateſman; and 
even the common lawyer. But we muſt not carry 
our veneration ſo far as to ſacrifice our Alfred and 
Edward to the names of Theodoſius and Juſtinian: 
we muſt not prefer the edict of the pretor, or the 
reſcript of the Roman emperor, to our own imme- 
morial cuſtoms, or the ſanctions of an Engliſh parli- 
ament ; unleſs we can alſo prefer the deſpotic mo- 
narchy of Rome and Byzantium, for whoſe meridi-- 
ans the former were calculated, to the free conſtitu- 
tion of Britain, which the latter are adapted to per- 
Petuate. ket: ED * 
Without detracting therefore from the real merit 
which abounds in the imperial law, I hope I may 
have leave to aſſert, that if an Engliſhman muſt be 
ignorant of either the one or the other, he had bet- 
ter be a ſtranger to the Roman than the Engliſh in- 
ſitutions. For I think it an undeniable poſition, that 
à competent knowledge of the laws of that ſociety, 
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in which we live, is the proper accompliſhment of 
every gentleman and ſcholar; an highly uſeful, 1 
had almoſt ſaid eſſential, part of liberal and polite 
education. And in this I am warranted by the ex- 
ample of antient Rome; where, as Cicero informs 
uuns, the very boys were obliged to learn the twelve 
tables by heart, as -a carmen neceſſarium or indiſpen- 
ſable leſſon, to imprint on their tender minds an early 
knowledge of the laws and conſtitution of their country. 
But as the long and univerſal neglect of this ſtu- 
dy, with us in England, ſeems in ſome degree to 
Call in queſtion the truth of this evident poſition, it 
ſhall- therefore be the bufineſs of this introductory 
diſcourſe, in the firſt place to demonſtrate the utility 
of ſome- general acquaintance with the municipal 
lav of the land, by pointing out its particular uſes 
in all confiderable Htuations of life. Some conjec- 
- _ tures. will then be offered with regard to the cauſes 
___ of neglecting this uſeful ſtudy ; to which will be ſub- 
- Joined a few reflections on the peculiar propriety of 
. reviving it in our own univerſities. EL CES 
And, firſt, to demonſtrate the utility of ſome ac- 
intance with the laws of the land, let us only re- 
ect a moment on the ſingular frame and polity of 
that land, which is governed by this ſyſtem of laws. 
A land, perhaps the only one in the univerſe, in 
which political or civil liberty is the very end and 
cope of the conftitution®. This liberty, rightly un- 
derſtood, confiſts in the power of one 
the laws permits; which is only to be effected by a 
general conformity of all orders and degrees to thoſe 
_ equitable rules of action, by which theſmeaneſt in- 
dividual is protected from the znſults and oppreſſion 
of the greateſt. As therefore every ſu is inte- 
reſted in the preſervation of the laws, it is incum- 
bent upon every man to be acquainted with thoſe at 
leaft, with Which he is Eebetel⸗ concerned; leſt 
be incur the cenſure, as well as inconvenience, of 
ring in ſociety without knowing the obligations 
49 4. 23. cere libet, i quid ui, aut jun 
; bins. . E. L 11. fo „ — 22 * 
Facultas ejus, quad cuigue fou. . 
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Which it lays him under. And · thus much may ſuf- 
fice for perſons of inferior condition, who have nei- 
ther time nor capacity to enlarge their views beyond 
that contrafted- ſphere in which they are appointed 
to move. But thoſe, on whom nature and fortune 
have beſtowed more abilities and greater leiſure, 
cannot be ſo eafily excuſed. Theſe advantages are 
given them, not for the benefit of themſelves only, 
but alſo of the public: and yet they cannot, in any 
ſcene of life, diſtharge properly their duty either to 
the public or themſelves, without ſome degree of know- 
ledge in the laws. To evince this the more clearly, 
it may not be amiſs to deſcend to a few particulars. 
Let us therefore begin with our gentlemen of in- 
dependent eſtates and fortune, the- moſt uſeful as 
'well as confiderable body of men in the nation ; 
| whom even to ſuppoſe 2 in this branch of 
learning is cate] by Mr. Locke“ as a ſtrange ab- 
ſurdity. It is their landed property, with its long 
and voluminous train of deſcents and conveyances, 
ſettlements, entails, and incumbrances, that forms 
the moſt intricate and moſt extenſive object of legal 
knowledge. The thorough eomprekenflon of theſe, 
in all their minute didi Bons, is perhaps too labo- 
rious a taſk for any but a lawyer by -rofeiBion : yet 
ſtill the underſtanding of a few leading principles, 
relating to eſtates and conveyancing, may form 7 7h 
check and guard upon a gentleman's inferior agents, 
and preſerve him at leaſt from very groſs and noto- 
rious impoſition. | een VIE STR | 
Again, the policy of all laws has made ſome 
forms neceſſary in the wording of laſt wills and teſ- 
taments, and more with regard to their atteſtation. _. 
An ignorance in theſe muſt always be of dangerous 
_ conſequence, to ſuch as by choice or neceſſity com- 
pills hes own teſtaments without any technical aſ- 
| fiſtance. Thoſe who have attended the courts of 
juſtice are the beſt witneſſes of the confuſion and diſ- . 
treſſes that are hereby occaſioned in families; and of 
the difficulties that ariſe in diſcerning the true mean- 


as. 


F Education, 9 197. 
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ing of the teſtator, or ſometimes in diſcovering .any 
meaning at all: ſo that in the end his eſtate may 
often be veſted quite contrary to theſe his enigmati- 
cal intentions, becauſe perhaps he has omitted one 
or two formal words, which are neceſſary to aſcer- 
tain the ſenſe with indiſputable legal preciſion, or 
has executed his will in the preſence of fewer wit- 
neſſes than the law requires. e e e 
But to proceed from private concerns to thoſe of 

a more public conſideration. All gentlemen of for- 
tune are, in conſequence of their property, liable to 
de called upon to eſtabliſh the rights, to eſtimate the 
injuries, to weigh the accuſations, and ſometimes to 
diſpoſe of the lives of their fellow- ſubjects, by ſerv- 
ing upon juries. In this ſituation — have fre- 
quently a right to decide, and that upon their oaths, 
queſtions of nice importance, in the ſolution of 
which ſome legal ſkill is requiſite; eſpecially where 
the law and the fact, as it often happens, are inti- 
mately blended together. And the general incapa- 
city, even of our beſt juries, to do = with any to- 
lerable propriety, has greatly debaſed their autho- 
rity; and has unavoidably thrown more power into 
the hands of the judges, to direct, control, and even 
reverſe their verdicts, than perhaps the conſtitution 
intended, «1 255 

But it is not as a juror only that the Engliſh gen- 
tleman is called upon to determine queſtions of right; 
and diſtribute juſtice to his fellow- ſubjects: it 18 
- principally with this order of men that the commiſſi- 
on of the peace is filled. And here a very 'ample 
field is opened for a gentleman to exert his talents, 
by maintaining good order in his neighbourhood; 
by puniſhing * diſſolute and idle; by protecting 
| the peaceable and induſtrious; and, above all, by 


88 85 healing petty differences and preventing vexatious 


proſecutions. But, in order to attain theſe deſirable 
ends, it is neceſſary that the magiſtrate ſhould un- 
derftand his bufineſs; and have not only the will, 
| but the power alſo, (under which muſt be included 
- the knowlege) of adminiſtering legal and effeftual 
juſtice. Elle, when he has miſtaken his authority, 
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through- n, through ignorance, or abfurdity, he 
will be the object of contempt from his inferiags, and 
of cenſure from thoſe to whom he is accountable for 
hie gn,,jiuU , one bo x ina? 
et farther; 2 of conſiderable pro- 
perty, at ſome. period or other in their lives, are 
ambitious. of 7 country in parha- 
ment: and thoſe, who are ambitious of receiving ſo 
high a truſt, would alſo do well to remember its na- 
ture and importance. They are not thus honoura- 
dl diſtinguiſhed from the reſt of their fellow ſub- 
jects, merely that they may privilege their perſons, 
their eſtates, or their domeſtics; that they may liſt 
under party banners; may grant or with- hold ſup- 
plies; may vote with or vate againſt a popular or 
unpopular adminiſtration; but upon con 10n8 
far more intereſting and important. They are the 
guardians of the Engliſh conſtitution ; the makers, 
 Tepealers, and interpreters of the Engliſh laws; de- 
legated to watch, to check, and to avert every dan- 
gerous innovation, to propoſe, to adopt, and to che- 
_ aſh any ſolid and well-werghed improvement; bound 
by every tie of nature, of honour, and of religion, 
do tranſmit chat conſtitution and thoſe laws to their 
ity, amended. if poſſible, at leaſt without any 
_ derogation, - And how unbecoming muſt it appear 
in a member of the legiſlature to vote for a new law, 
who is utterly. ignorant of the old! what kind of in- 
terpretation can he be enabled to give, who is a 
ſtranger to the text upon which he comments mm 
Indeed it is perfectly amazing, that there ſhould 
be no other ſtate of life, no other occupation, art, or 
ſcience, in which ſome method of inſtruction is not 
looked upon as requiſite, except only the ſcience of 
legiſlation, the nobleſt and moſt difficult of any. Ap- 
prenticeſhips are held neceſſary to almoſt every art, 
commercial or mechanical: a long courſe of reading 
and ſtudy muſt form the divine, the phyfician, — 
the practical profeſſor of the laus: but every man of 
ſuperior fortune thinks himſelf born a legiſlator. Vet 
Tully was of a different opinion; © it is neceſſary, 
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 ©* ſayshe3, for a ſenator to be . acquaint- 

% ed with the conſtitution: and this, 

* a knowlege of the moſt extenſive nature; a mat- 

ter of ſcience, of diligence, of reflexion ; without 

« which no ſenator can poſſibly be fit for his office. 
The miſchiefs that have ariſen to the public from 


inconſiderate alterations in our laws, are too obvi- 


ous to be called in queſtion; and how far they have 


been owing to the defective education of our ſenators, 
is a point well worthy the public attention. The 
common law of England has fared like other vene- 
Table edifices of antiquity, which raſh and unexpe- 
rienced workmen have - ventured to new-dreſs and 
refine, with all the rage of modern improvement. 
Hence frequently its ſymmetry has been deſtroyed, 
its Inns diſtorted, and its majeſtic fimplicity 
exchanged for ſpecious embelliſhments and fantaſtic 


novelties. For, to ſay the truth, almoſt all the per- 


plexed queſtions, almoſt all the niceties, intricacies, 


and delays, (which have ſometimes diſgraced the 
Engliſh, as well as other courts of 2 owe their 
ell, 


original not to the common law it but to inno- 
vations that have been made in it by acts of parlia- 
ment; overladen (as fir Edward Coke ſſes it“) 
« with proviſoes and additions, and many times on 


« a ſudden penned or corrected by men of none or. 
very links judgment in lay.” This ret and" 


well-experienced judge declares, that in all his time 
he never knew two queſtions made _ Tights 
merely depending upon the common law; and 
warmly laments the - confuſion introduced by ill- 
judging and unlearned legiſlators. '** But if,“ he 


cc 


any act of parliament concerning that matter, as 
* alſo how far forth former ftatutes had provided 


declares, is 


1 acts of parliament were after the old 
aſhion penned, by ſuch only as perfectly knew 
* what the common law was before the making of 


ch 


* remedy for former miſchiefs, and defects diſco- 


3 De Legg. 3. 18. Eft ſenatari fine quo paratus efſe ſenator nulla 


| _neceſſarium noſce rempublicam; id- padcto poteſt. 
gue late patet :=—genus hoc omne 4 2 Rep. pref. 
ſcientie, diligentia memorie gt; „ 
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«©: yvered by experience; then ſhould very few queſ- 
tions in law ariſe, and the learned ſhould not ſo 
« often and ſo much perplex their heads to make 
4. atonement and peace, by conſtruction of law, be- 
'* tween inſenſible and diſagreeing words, ſentences 
« and-proviſoes, as they now do.” And if this in- 
convenience was ſo heavily felt in the reign of queen 
Elizabeth, you may judge how the evil is encreaſed 
in later times, when the ſtatute book is fwelled to 
ten times a larger bulk : unleſs it ſhould be found, 
that the . ee of our modern ſtatutes have pro- 
rtionably better informed themſelves in the know- 
of che common law. 5199 n e 
W bat is ſaid of our gentlemen in general, and the 
5 . of their application to ſtudy of the 
laws of their country, will hold equally ſtrong or 
ſtill ſtronger with rd to the nobility of this 
realm, except only in the article of ſerving upon ju- 
ries. But, inſtead of this, they have ſeveral pecu- 
lar provinces of far greater conſequence and con- 
cern; being not only by birth hereditary counſellors 
of the crown, and judges upon their honour of the 
hives of their brother peers, but alſo arbiters of the 
property of all their fellow ſubjects, and that in the 
_ laſt reſort, - In this their judicial capacity they are 
bound to decide the niceſt and moſt —— points of 
the law: to examine and correct ſuch errors as have 
eſcaped the moſt experienced ſages of the profeſſion, 
the lord keeper and the judges of the courts at Weſt- 
minſter. Their ſentence 1s final, deciſive, irrevoca- 
ble: no appeal, no correction, not even a review can 
de had: and to their determination, whatever it be, 
the inferior courts of juſtice muſt conform: otherwiſe 
2 rule of property would no longer be uniform and 
ady. 1 ] woes 
: Should a judge in the moſt ſubordinate juriſdifti- 
on be deficient in the knowledge of the law, it would 
reflect infinite contempt upon himſelf, and diſgrace 
upon thoſe who employ him. And yet the conſe- 
2 of his ignorance · js comparatively very tri- 
fling and ſmall: his. Jud may be examined, and 
his errors rectiſied, by other courts. But how muck 


— | 


x2 On the Srubr the Law. X Ix AOS. 


more ſerious arid affecting is the caſe of a ſuperidr 
Judge, if without any ſkill in the laws he will boldly 
venture to decide a queſtion, upon which the wel- 
fate and ſubſiſtence of whole families may depend! 
Where the chance of his judging right, or wrong, is 
barely equal; and where, if he chances to judge 
wrong, he does an injury of the moſt alarming na- 
ture, an injury without 11 K 
Vet, vaſt as this truth is, it can no where be ſo 


properly repoſed, as in the noble hands where our 


excellent conſtitution has placed it: and therefore 


placed it, becauſe, from the independence of their 
Fortune and the dignity of their "ſtation, they are 
preſumed to employ that leiſure which is the conſe- 
<quenee of both, in attaining a more extenfive:ktow- 
lege of the laws than . af an inferior rank: 
and becauſe the founders of our polity relied upon 
that delicacy of ſentiment, ſo peculiar to noble birth; 
which, as on the one hand it will prevent either 

intereſt or affection from interfering in queſtions 
of right, ſo on the other it will bind a peer in 
honour, an obligation which the law eſteerns equal 

to another's oath, to be maſter of thoſe points upon 
Which it is his birthright to decide. 

The Roman pandects will furniſh us with a piece 
of hiſtory not unapplicable to our preſent purpoſe. 
Servius Sulpicius, a gentleman” of tiie patrician or- 
der, and a celebrated vrator, had octafion to take 
the opinion of Quintus Mutius Scaevola, the then 
oracle of the Roman law; but, for want of ſome 
knowiege in that ſcience, could not ſo much as un- 
derſtand even the technical terms, which his friend 
was obliged to make uſe of. Upon whieh Matius 
Scaevola could not forbear to upbraid him with this 
memorable reproof 5, that it was a ſhame for a pas 
* trician, 'a nobleman, and an orator of cauſes, to 
de ignora 


-eranti, jr in us werfaretur i 


* 
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plied himfelf to the ſtudy of the law; wherein he 
arrived to that proficiency, tliat he left behind him 
about an hundred and-fourſcore volumes of his own 
compiling upon the ſubject; and became, in the 
opinion of Cicero ©, a much more complete lawyer 
than even Mutius Scaevola himſelf. 

I would not be thought to recommend to our En- 
gliſh nobility and gentry, to become as great lawyers 
as Sulpicius; though he, together with this charac- 
ter, ſuſtained likewiſe that of an excellent orator, a. 
firm patriot, and a wiſe indefatigable ſenator : but 
the inference which ariſes from the ſtory is this, that 
ignorance of the laws of the land hath ever been 
eſteemed diſhonourable in thoſe, ho are entruſted 
by their country to maintain, to adminifter, and to 
amend them. _ fg en 

But ſurely there is little occaſion to enforce this 
argument any farther to perſons of rank and diſ- 
tinction, if we of this place may be allowed to form 
a general judgment from thoſe who are under our 
ine lan; happy, that while we lay down the rule, 
vue can alſo produce the example. You will there- 
fore permit your profeſſor to indulge both a public 
and private ſatisfaction, by bearing this open teſti- 
mony; that, in the infancy of theſe ſtudies among 
us, they were favoured with the moſt diligent at- 
tendance, -and purſued with the moſt unwearied ap- 
_ plication, by thoſe of the nobleſt birth and moſt am- 
ple patrimony : ſome of whom are ſtill the ornaments 
of this ſeat of learning; and others at a greater diſ- 
tance continue doing 3 to its inſtitutions, by 
comparing our polity and laws with thoſe of 2 
kingdoms abroad, or exerting their ſenatorial abili- 
ties in the councils of the nation at home. 
Nor will ſome degree of legal knowlege be found 
in the leaſt ſuperfluous to perſons of inferior rank: 
eſpecially thoſe of the learned profeſſions. The cler- 
gy in particular, beſides the common obligations they 
are under in proportion to their rank and fortune, 
have alſo abundant reaſon, conſidered merely as 
| clergymen, to be acquainted with many branches 


1 Brut. 41. 
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of the law, which are almoſt peculiar and appropri- 
ated to themſelves alone. * the laws rela- 
ting to advowſons, inſtitutions, and inductions; to 
fimony, and: ſimoniacal contracts; to uniformity, 
reſidence, and pluralities; to tithes and other eccle- 
fiaſtical dues; to marriayes {more eſpecially of late) 
and to a variety of other ſubjects, which are con- 
figned to the care of their order by the proviſions of 


particular ſtatutes. To underftand theſe aright, to 
_ Uiſcern what is warranted or enjoined, and what is 


forbidden by law, demands a ſort of legal apprehen- 


Hon; which is no otherwiſe to be acquired, than by 


| uſe and a familiar acquaintance with legal writers. 
For the gentlemen of the faculty of — I muft 
frankly own that I ſee no ſpecial reaſon, why they 
in particular ſhould apply themſelves to the ſtudy of 
the law; unleſs in common with other gentlemen, 
and to complete the character of general and exten- 
five knowlege; a character which their profeſſion, 
beyond others, has remarkably deſerved... They will 


we me leave however to ſuggeſt, and that not lu- 


icroufly, that it might frequently be of uſe to fa- 
milies upon ſudden emergencies, if the phyſician 


| were acquainted with the doctrine of laſt wills and | 


teſtaments, at leaft fo far as relates to the formal 


Part of their execution. | 


Baut thoſe gentlemen who intend to profeſs the ci- 
vil and eccleſiaſtical laws, in the ſpiritual and mari- 
time courts of this kingdom, are of all men (next to 
tommon lawyers) the moſt indiſpenſably obliged to 
apply themſelves ſeriouſly to the ſtudy of our muni- 
eipal laws. For the civil and canon laws, confider- 
ed wich reſpect to any intrinfic obligation, have no 
force or authority in this kingdom; they are no more 
binding in England, than our laws are binding at 
Rome. But as far as theſe foreign laws, on account 
of ſome peculiar propriety, have in ſome particular 
caſes; and in ſome partitular courts, been introduced 
and allowed by our laws, ſo far they oblige, and no 
farther; their authority being wholly founded upon 
that permiſſion and adoption. In which we are not 

* in our notions: for even in Holland, where 
the imperial law is much cultivated and us deciſions 

x | 


hy : 
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retty generally followed, we are informed by Van 
Leeuwen?, that * it receives its force from cuſtom 
« and the conſent of the people, either tacitly or 
„ expreſsly given: for otherwiſe, he adds, we 
« ſhould no more be bound by this law, than by 
that of the Almains, the Franks, the Saxons, the 
« Goths, the Vandals, and other of the anttent na- 
« tions.” Wherefore, in all points in. which the 
different ſyſtems. depart from each other, the law of 
the land takes place of the law of Rome, whether an- 
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tient or modern, imperial or pontifical. And, in 


thoſe of our Engliſh courts wherein a reception has 
been allowed to the civil and canon laws, if either 
they exceed the bounds of that e e by extend- 
ing themſelves to other matters, than are permitted 
to them; or if ſuch courts proceed according to 


the deciſions, of thoſe laws, in caſes wherein it is 


controlled by the law of the land, the common law 


in either inſtance both may, and frequently does, 
prohibit and annul their eee : and it will 


not be a ſufficient excuſe for them to tell the king's. 


courts at Weſtminſter, that their 2 is warrant- 


ed by the laws of Juſtinian or Gregory, or is con- 
formable to the decrees of the Rota or imperial 
chamber. For which reaſon it becomes highly ne- 
ceſſary for every civilian and canoniſt, that would 
act with ſafety as a judge, or with prudence and re- 
2 as an advocate, to know in what caſes and 

w far the Engliſſi laws have given ſanction to the 
Roman: in what points the latter are rejected; and 
where they are both ſo intermized and blended to- 
gether as to form certain ſupplemental parts of the 


common law of England, diſtinguiſhed by the titles 


of the king's maritime, the king's military, and che 
king's eccleſiaſtical law. The propriety of which in- 
quiry the univerſity of Oxford has for more than a 
century ſo thoroughly ſeen, that in her ſtatutes * ſhe 
appoints, that one of the three queſtions to be annu- 


ally diſcuſſed at the act by the juriſt-inceptors ſhalk 


Dedicatis corperis juris cĩvilis. den in Flatam. 5 Rep, Cau- 

Edit. 1663. drey's Caſe, 2 Inſt. 599. | 

Hale Hiſt, No ps: Tit. VII. Secf. 2. F 2- 
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relate to the common law ; ſubjoining this reaſon, 
« quia juris civilit fludioſos decet baud imperitos efſe ju- 
« ris municipalis, et differentias exteri patritque jur's 
« netas habsre.” And the ſtatutes“ of the univerſity 
of Cambridge fpeak expreſsly to the ſame effect. 
From the general ako and neceſſity of ſome ac- 
quaintance with the common law, the inference were 
extremely eaſy with regard to the propriety of the 
preſent inſtitution, in a place to which gentlemen of 
all ranks and degrees reſort, as the fountain of all 
v ſeful knowlege. But how it has come to paſs that 
a de ſign of this ſort has never- before taken place in 
the univerſity, ard the reaſon why the ſtudy of our 
lawe has in general fallen into diſuſe, I ſhall previ- 
cufly proceed to inquire. PST ICT: 
Sir John Forteſcue, in his panegyric on the laws 
of England, (which was written in the reign of 
Henry VI.) puts* a very obvious queſtion in the 
mouth of the young prince, whom he is exhorting to 
apply himſelf to that branch of learning; why the 
« laws of England, being ſo good, ſo fruitful, and 
«* ſo commodious, are not taught in the univerſities, 


das the civil and canon laws are?” In anſwer to 


which he gives what ſeems; with due deference be 
it ſpoken, a very jejune and unſatisfactory reaſon ; 
heing in ſhort, that “as the proceedings at common 
law were in his time carried on in three different 


„ tongues, the Engliſh, the Latin, and the French, 


that ſcience muſt be neceſſarily taught in thoſe 5 


„three ſeveral languages; but that in the univerſi- 


* ties all ſciences were taught in the Latin tongue 


„ only:” and therefore he concludes, © that they 
could not be conveniently taught or ſtudied in our 
„ univerfities.” But without attempting to examine 
ſeriouſly the validity of this reaſon, (the very ſha- 
dow of which by the wiſdom of your late conſtitu- 
tions is entirely taken away) we perhaps may find 
out a better, or at leaſt a more plaufible account, 
why the ſtudy of the municipal laws has been baniſh- 


© Docter legum mox adeforatu exteri patriigue juris naſcat. Stat. 
dubit oferam legibus Anglia, ut El-z. R. c. 14. Cowel- Inſtitut. 
ron fit imperitus earum legum guas in proemio. 


baber ſua fatria, et differentias & c. 47. 1. 48. : 
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ed from theſe ſeats of ſcience, than what the learned 
chancellor thought it prudent to give to his royal pupil. 
That antient collectlon of unwritten maxims and 
cuſtoms, which is called the common law, however 
compounded or from Whatever fountains derived, 
had ſubſiſted immemorially in this kingdom; and, 
though- ſomewhat altered and impaired by the vio- 
lence: of the times, had in great meaſure weathered. 
the rude ſhock of the Norman conqueſt. This had 
endeared it to the people in general, as well becauſe 
its deciſions were univerſally: known, as becauſe it 
was fourd to be excellently adapted to the genius of: 
the Engliſh nation. In the knowlege of this bo con- 
ſiſted great part of the learning of thoſe dark ages; 

- it was then taught, fays Mr. Selden*, in the mo- 
naſteries, in the N and in the families of the 
principal nobility. e clergy in particular, as they 
then engroſſed almoſt every other branch of learn- 
ing, fo (like their predeceſſors the Britiſh Druids 3): 
they were peculiarly remarkable for their proficiency 
in the ſtudy of the law. Nullus clericus niſi canfidicus, 
is che character given of them ſoon after the con- 

queſt by William of Malmſbury*.. The judges there- 
fore were uſually created out of the ſacred order, 
as was likewiſe the caſe among the Normans ; and 
all the inferior offices were ſupplied by the lower 
clergy, which has occaſioned their. ſucceſſors to be 
denominated clerts to this dax. VTLS 

But the common law of England, being not com- 
mitted to writing, but only handed down by tradi- 
tion, uſe, and experience, was not ſo heartily reliſn- 
ed by the foreign clergy ; who came over hither in 
ſboals during the reign of the conqueror and his two 
ſons, and were utter ſtrangers to our conſtitution as 
well as our language. And an accident, which ſoon _ 
after happened, had nearly. completed its ruin. A 


> In Fleranm. 7. 7. egliſes cathedraxlx, et les autre: 
Ceæſar de bello Gal. 6. 12. perſonne: qui ont dignites in ſuincre 
4 degeſt. 55 4. 4. egliſe; les abbex, les prieurs con- 
5 Dugdale Orig. jurid. c. 83.  wentaulx, et les gouverneurs. des 
6 Les juges font * 


| : ages pe. ſonnes egliſes, Cc. Grand Couſtumier , 
et autentiques ,—ficome les arche- ch. g. 10s Bhs v3 
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copy of Juſtinian's pandects, being newly“ diſcover- 
ed at Amalfi, ſoon brought the civil law into vogue 
all over the weſt of Europe, where before it was. 
quite laid aſide? and in a manner forgotten; though 
1ome traces of its — 2 Italy ? and 
the eaſtern provinces of the empire®. This now be- 
came in a particular manner the favourite of the po- 
Piſh clergy, who borrowed: the method and many of 
the maxims of their canon law from this original. 
The ſtudy of it was introduced into ſeveral univerſi- | 
ties abroad, particularly that of Bologna; where ex- 
erciſes were performed, lectures read, and degrees 
conferred in this faculty, as in other branches of ſci- 
ence: and many, nations on the continent, juſt hen 
beginning tgefecover from the convulſions conſe - 

uent upon the overthrow of the Roman empire, and 
ſettling by degrees into peaceable farms of govern- 
ment, adopted the civil law, (being the beſt written 
ſyſtem then extant): as the baſis of their ſeveral con- 
itutions; blending and interweaving it among their 
own feodal cuſtoms, in ſome places-with.a more ex- 
tenſive, in others a more confined authority 

Nor was it long before the prevailing mode of the 
times reached England. For Theobald, a Normaa 
abbot, being elected to the ſee of Canterbury *, and 
extremely addicted to this new ſtudy; braught over 
with him in his retinue many learned preficients 
therein; and among the reſt Roger ſirnamed Vaca- 
rius, whom he placed in the univerſity of Oxford 3, 
to teach it to the people of this country. But it did 
not meet with the ſame. eaſy reception in England, 
where a mild and rational ſyſtem af laws had been 
long eſtabliſhed, as it did upon the continent; and 
though the monk iſſi clergy (devoted ta the will of a 
foreign primate) received lit with eagerneſs and zea), 
yet the laity, who were more intereſted to preſerve. 
the old confiitution, and had already ſeverely felt 
the effect of many Norman innovations, continued 


7 cire. A. D. 11320. 13. A9. Et iſtol. Innocent. Nin 
2 LI. Wifigoth.-2. 1. 9. M. Paris ad A. D. 1254. 

E r 102 2. D. 1138. 

« Setlen in Fletam. 5. 5. 3 Gervaſ. Dorobern. Act. 


2 Do.nat's treat. ſe of law. c. Puntif. Cantuar, gel. 1665. 
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wedded to the uſe of the common lane! King Stephen” 
immediately publiſhed a proclamation “, forbidding: 
the ſtudy of the laws, then newly imported from. 
Laly ; which, was treated by the monks“ as a piece 
af impiety, and, though it might prevent the intro- 
duction of the civil law procefſs into our courts of 
juſtice, yet did not hinder the clergy from reading 
and teaching it in cheir own ſchools and monaſteries. 
From this time the nation ſeems: to have been di- 
vided into two parties; the biſhops and clergy,. many 
of them. ſoreigners, who applied themſelves wholly- ?; 
to the ſtudy — the civil and canon laws, which now 
came to be inſeparably interwoven with each other; 
and the nobility and laity, who adhered with equal 
pertinacity to. the old common law: bath. of them 
reciprocally jealous. of what they were unacquainted, 
with, and: neither of them perhaps allowing the op- 
ſite ſyſtem that real merit which is, abundantly to 
- found in each. 'This appears, on the one hand,. 
ſrom the ſpleen with which the monaſiic writers * 
ſpeak of our municipal laws upon all occaſions ; and, 
on the other, from the firm temper which the nobi- 
. lity ſhewed at the famous pariament of Merton: 
_ the prelates endeavoured to procure an act, to, 
declare all baſtards legitimate in caſe the parents in- 
termarried at any time afterwards; alleging this- 
only reaſon, becauſe holy church, (that is, the canon 
law) declared fuch children legitimate: but “all the 
e earls and barons (lays the parliament roll?) with 
one voice anſwered, that they would not change: 
„ the laws of England, which had hitherto been uſed 
„and approved.” And we find the ſame jealouſy, 
Prevailing above a century afterwards *, —_ the 
nobility declared with a kind of prophetic ſpirit, 


that the realm of England hath never been unto. 


this hour, neither by the conſent of our lord the 
* king and the lords of parliament ſhall it ever be, 


4 Rog. Bacon. citat. per Sel- 7 Stat. Merton. 20 Henry III. 
den in Fletam. 7. 6.. in Ferteſc. c. 9. Et omnes comites et barones. 
c. 33. & 8 Rep. Pref. una wie reſponaerunt, quod nolunt 
5 Joan. Sar. huriens. Po/ycrat. leges Augliæ mutare, que hucuſe 
8. 22z : ie uſutare ſunt et approbate, 
6 Idem, ibid. 5,16, Polycor. b 11 Ric. II. 
Virg. J. Hift. J. 9. | | | * 
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« ruled of governed by the civil law?.” And of 
this temper between the clergy and laity many more 
inſtances might be given. << oo 
While things were in this fituation, che clergy, - 
finding it impoſſible to root out the municipal law, 
began to withdraw themſelves by degrees 1 the 
temporal courts: and to that end, very early in the 
reign of king Henry III. epifcopal conſtitutions were 
publiſhed ®, forbidding all ccclefiaſtics to- appear as: 
advocates in fro ſæculari nor did they long conti- 


nue to act as judges there, not caring to take the 


oath of office which was then found neceſſary to be 
adminiſtered, that they ſhould in all things deter- 
mine according to the law and cuſtom of this realm“; 
though they fi1ll kept poſſeſſion of the high office of 
chancellor, an office then of little juridical power; 


and afterwards, as its buſineſs. increaſed by degrees, 


diſcretion. 4 
But wherever they retired, and wherever their au- 


they modelled the proceſs. of the court at-their own- 


thority extended, they carried with them the ſame- 


— 


zeal to introduce the rules of the civil, in excluſion. 
of the municipal law. This appears in a particular 
manner from the ſpiritual courts of all denomina- 
tions, from the chancellor's courts in both ouruni-. 


verſities, and from the high court of chancery be- 


ſore- mentioned; in all of which the proceedings are 


to this day in a courſe much conformed to the civil 


law: for which no tolerable reaſon can be aſſigned, 
unleſs that theſe courts were all under the immedi- 
ate direction of the popiſh eceleſiaſtics, among whom 
it was a point of religion to exclude the municipal 
law; pope Innocent IV. having forbidden“ the very 


reading of it by the clergy, becauſe its decifions were 


not founded on the imperial conſtitutions, but mere- 
ly on the cuſtoms of the laity.. And if it be conſi- 
dered, that our univerſities began about that period 
to receive their preſent form of ſcholaſtic diſcipline ;. 
that they were then, and continued to be till the 


" 9 Selden. Jan. Angler. I. 2. 599. 
C. 43- in Forteſe. c. 33. 1 Seldent. in Fletam. g. 3. 

© Spelman. Concil. A. DP. 2 M. Paris ad A. D. 1254. 
12 7. Wilkins, vol. 1. P. 574, | E 
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time of the reformation, entirely under the influence 
of the popiſh clergy; (Sir John Maſon the firſt "yo 
teſtant, being alſo the firſt lay chancellor of Oxford) 
this will lead us to perceive the reafon, why the ſtu- 
dy of the Roman laws was in thoſe days of bigotry 3 
purſued with ſuch alacrity in theſe ſeats of learning; 
and why the common law was entirely deſpiſed, and 
eſteemed little better than heretcal. : 
And, fince the reformation, many caufes have 
conſpired to prevent its becoming a part of acade- 
mical education. As, firſt, long uſage and eſtabliſh- 
ed cuſtom ; which, as in every thing elſe, ſo eſpeci- 
ally in the forms of ſcholaſtic, exerciſe, have juitly - 
great weight. and authority. Secondly, the real in- 
trinfic merit of the civil law, confilered upon the 
footing of reaſon and not of obligation, which was 
well known to the inſtructors ». ap youth; and 
their total ignorance of the merit of the common 
lau, though its equal at leaſt, and perhaps an im- 
provement on the other. But the principal reaſon 
of all, that has hindered the introduction of this 
branch of learning, is, that the ſtudy of the common 
law, being baniſhed from hence in the times of po- 
pery, has fallen into a quite different channel, and 
s Istherto been wholly cultivated in another place. 


3 There cannot be a ſtronger 
inſtance of the abſurd and ſu- 
perſtitious veneration: that was 
paid to theſe laws, than that 
the moſt learned writers of the 
times thought they could not 


form a perfect character, even 


of the bleſſed virgin, without 
making her a civilian and a 
canoniſt. Which Albertus 
Magnus, the renowned domi- 
nican doctor of the thirteenth 
century, thus proves in his 


Summa de laudibus chiriſtiferc 


manum opus ) qu. 23. J. 5. Item 
guod jura civilia, & leges, & 
, decreta ſcivit in ſummo, proba- 
tur hoc modo : ſapientia ad wo- 


virginis ( divirum Ay guam Au- 


& cati manifeſtatur in tribus; u- 


num, uod obtincat omnia contra 


44 ftinuit. 
nent franciſcan, two centuries 


& judicem juſtum & ſapientem ; 
4 ſecundo, quod contra adverſari- 
ce 6. 1 & ſagacem; tertie, 
e gu in cauſa arjperatas ſed 
& beatifſima virge, contra judicem 
s [apientifſimum, Dominum; con- 
tra adverſarium callidiſſimi m, 
« dyabolum ; in cauſa noſtra _ 
% perata; ſententiam et tatam ob- 
To which an emi- 


afterwards, Bernardinus de 
Buſti ¶ Mariale, part 4. ſcrm. 9.) 
very gravely ſubjoins this note. 
« Nec videtur incongruum mulie- 
« res habere peritiam juris. Le- 


„ pitur enim de uxore Foannis An. 


«K agree girfſatoris, quod tartam 
« peritiam in utroque jure habuit,, 
© ut publice in [cholis legere auſa 
cs fit 30 5 8 
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But as the long uſage and eſtabliſhed cuſtom,, of ig- 
norance of the laws of the land, begin now to be 
thought unreaſonable; and as by theſe means the 
merit of thoſe laws will probably be- more generally 
known; we may hope that the method of ſtudying 
chem will ſoon revert to its antient courſe, and the 
foundations at leaſt of that ſcience will be laid in the 
two univerſities; without being excluſively confined 
to the channel which it fell into at the ümes I have 
juſt been deſcribing. | 1 
For, being chen entirely abandoned by the clergy, 
a few — Ang excepted, the ſtudy and practice of 
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* 


it devolved of courſe into the hands of laymen: who 


entertained upon their parts a moſt hearty averfion 
to the civil law“, and made no ſcruple to profeſs 


their contempt, nay even their ignorance © of it, in 
the moſt public manner. But full, as the balance of 


learning was greatly on the fide of the clergy, and as 
the common = was no longer taught, as formerly, 
in any part of the kingdom, it muſt have been ſub- 
ave been gradually loſt and overrun by the civil, (a 

| __—_— well juſtified fram the frequent tranſcripts of 
Juſtinian to be met with in Bracton and Flea) had it 
not been for a peculiar incident which happened ata ve- 
ry critical time, and contributed greatly to its ſupport. 
The incident which I mean was the fixing the court 
of common pleas, the grand tribunal for diſputes of 
Property, to be held in one certain ſpot; that the ſeat 


2 to many inconveniencies, and perhaps would 


4 Forteſe. de leud. LL. c. 2 f. 
7 This remarkably appeared 
in the caſe of the abbot of Torun, 


M. 22 Edw, III. 24. who had 


cauſed a certain prior to be ſum- 
moned to anſwer at Avignon for 
erecting an oratory contra inkibiti- 
onem novi oferis ; by which Selden 
(in Fler. 8. 5.) very juſtly un- 
derſtands to be meant tie title 
de novi operis nuntiatione both in 
the civil and canon laws, ( F/. 
39. 1. C. 8. 11. and Decretal. not 
Extrav. 5. 32.) whereby the 


erection of any new buildings 
w prejudice of more antient 


ones was prohibited. But Skip- 


with the king's ſerjeant, and 
afterwards chief baron of the 
exchiequer, declares them to be 
flat nonſenſe; in crux farolx, 
c contra inhibitionem no vi ope- 
« ris, ny ad fas entendment: 
and juſtice Schardelow mends 
the matter but little by inform- 
ing him, that they "ſignify a 
reſtitution in their law: for 


which reaſon he very ſagely 
reſolves to pay no ſort of re- 
gard to them. Ces ne gue 
ic un reſtitution en lour ley, fur 
© cue acto n avomus regard, Cc. 


of ordinary juſtice m__ be permanent and notori- 
ormerly that, in conjunction 
with all the other ſuperior courts, was held before the 


ous to all the nation. 


* capital juſticiary of England, in the aula regis, 


or 1uch of his palaces wherein his royal perſon re- 


ſided; and removed with his houſhold from one end 


of the kingdom to the other. This was found to oc- 


caſion great inconvenience to the ſuitors; to remedy 


which it was made an article of the great charter f 


liberties, both that of king John and king Henry III.“ 
that © common pleas fhould no longer follow the 
* king's court, but be held in ſome certain place: 
in conſequence of which they have ever fince been 
held (a few neceſſary removals in times of the plague 
excepted) in the 22 of Weſtminſter only. This 
brought together the profeſſors of the municipal law, 
Who before were difperſed about the kingdom, and 


formed them into an a Senne body; whereby a ſo- 


ciety was eſtabliſhed of perſons, who, (as Spelman ? 


obſerves) addicted themſelves wholly to the ftudy of 


the laws of the land, and no longer conſidering it as 
a mere ſubordinate fcience for the amuſement of lei- 


lure hours, ſoon raiſed thoſe laws to that pitch of 


perfection, which they ſuddenly attained under the 
auſpices of our Engliſh Juftinian, king Edward T. 
In conſequence of this lucky affemblage, they na- 


turally fell into a kind of collegiate order, and, be- 


ing excluded from Oxford and Cambridge, found it 
neceſſary to eftabliſh a new univerſity of their own. 
This they did by purchaſing at various times certain 
| houſes (now called the inns of court and of chan- 
cery,) between the city of Weſtminſter, the place of 
Holding the king's courts, and the city of London; 
for advantage of 


formed, lectures read, and degrees were at length 


conferred in the common law, as at other univerſities 


in the canon and civil. The degrees were thoſe of 


barriſters (firfl tiled apprentices? from apprendre, to 


Tek - To pointed by an ordinance cf 
Gar. 334. king Edward I. in parliament, 
3 Forteſc. c. 48. in the 20th year of his reign. 


9 Apprentices or barriſters (Spelm. Gl." 37. Dusg dale, 
ſcem to have been firſt ap- Orig. Jun id. 55.) ” 


ready acceſs to the one, and plenty 
of proviſions in the other 5. Here exerciſes were per- 


my 
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learn) who anſwered to our batchelors: as the ſtate 

and degree of a ſerjeantꝰ, ſervientis ad l:gem, did to 
that of doctor. | 
The crown ſeems to have ſoon taken under its pro- 
tection this infant ſeminary of common law; and, 
the more effectually to foſter and cheriſh it, king 
Henry III. in the nineteenth year of his reign iſſued 
out an order directed to the mayor and ſheriffs of 
London, commanding that no regent of any law 
ſchools evithin that city ſhould for the future teach 
| law therein *. The word, law, or leges, being a ge- 
neral term, may create ſome doubt at this diſtance 
of time whether the teaching of the civil law, or the 
common, or both, is hereby reſtrained. But in 
either caſe it tends to the ſame end. If the civil law 
only is prohibited, (which is Mr. Selden's * opinion) 
it is then a retaliation upon the clergy, who had ex- 
cluded the common law from their _ of learning. 
Tf the municipal law be alſo included in the reſtricti- 
on, (as Sir Edward Coke * underſtands it, and which 
the word ſeems to import) then the intention is evi- 
gently this; by preventing private teachers within 
the walls of the city, to collect all the common la w- 


The firſt mention which I which till then remained an 


have met with in our law books 
of ſerjeants or countors, is in the 
ſtatute of Weitm. 1. 3 Edw. I. 
c. 29. and in Horn's Mirror, 
E. . 0. c. 2. N 5. . 3. K 1. 
in the ſame reign. But M. Pa- 
ris in his life of John II. abbot 
of St. Alban's, which he wrote 
in 1255, 39 Henry III. fpeaks 
of advocates at the common 
law, or countors, (ques barci 
narratores vulgariter afpeliamus ) 
as of an order of men well 


known. And we have an ex- 


. ample of the antiquity of the 
coif in the ſame author's kiſto- 
ry of England, A. D. 1259. in 
tie cafe of one Willlam de 
Bufſy ; who, being called to 
account for his great knavery 
and mal- practices, claimed the 
benefit of his orders or clergy, 


_entire ſecret; and to that end 


vcluit ligamenta coife ſue ſelvere 
ut palam monſfraret 7 ter ſuram 
habere clericalem; ſed non e per- 


miſJus.——Satelles vero cum arri- 


Pient, non per coifee ligamina ſed 


fer guttur eum apprehendens,traxe 
it ad carcerem. And hence Sir 
H. Spelman conjectures, { Gleſ- 
ſar. 335.) that coifs were intro- 
duced to hide the tonſure of 
ſuch renegade clerks, as were 
ſtill tempted to remain in the 
ſecular courts in the quality of 
advocates or Judges, notwith- 
ſtanding their prohibition by 
car on. 1 

1 Ne aliquis ſchelas gent We * 
legibus in eadem ciwvitate de cæters 
ibidem leges doccat. 

2 i Flet. 8. 2. 


3 2 Inft. proœm. 
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ers into the one public univerſity, which was newly 
inſtituted in the ſuburbs. | | 
In this juridical univerſity (for ſuch it is infiſted 
to have been by Forteſcue * and Sir Edward Coke) 
there are two ſorts of collegiate houſes; one called 
inns of chancery, in which the younger ſtudents of 
the law were uſually'p aced, learning and ſtudy- 
ing, ſays Forteſcue , the originals, and as it were 
« the elements of the law; who, profiting therein, 
« as they grew to ripeneſs ſo were they admitted in- 
« to the greater inns of the ſame ſtudy, called the 
« inns of coun” And in theſe inns of both kinds, 
he goes on to tell us, the knights and barons, with 
other grandees and noblemen of the realm, did uſe 
to place their children, though they did not deſire 
to oy them thoroughly learned in the law, or to 
their living by its practice: and that in his time 
* were about two thouſand ſtudents at theſe ſe- 
veral inns, all of whom he informs us were filii nobi- 
lium, or gentlemen born. | 
Hence it 1s evident, that (though under the influ- 
ence of the monks our univerſities neglected this 
ſtudy, yet) in the time of Henry VI. it was thought 
ighly neceflary and was the univerſal practice, * 
the young nobility and gentry to be inſtructed in the 
originals and elements of the laws. But by degrees 
this cuſtom has fallen into diſuſe; ſo that in the reign 
of queen Elizabeth Sir Edward Coke? does not rec- 
kon above a thouſand ſtudents, and the number at 
preſent 1s very conſiderably leſs. Which ſeems prin- 
_ owing to theſe reaſons : firſt, becauſe the inns 
of chancery, being now almoſt totally filled by the 
inferior branch of the profeſſion, are neither commo- 
dious nor proper for the reſort of gentlemen of any 
rank or figure; ſo that there are very rarely any 
young ſtudents entered at the inns of chancery ; ſe- 
condly, becauſe in the inns of court all forts of regi- 
men and academical ſuperintendence, either with re- 
gard to morals or ſtudies, are found impracticable 
and therefore entirely neglected: laſtly, becauſe per- 
ſons of birth and fortune, after having finiſhed Meir 
Le. 43. 3 Rep. Pref. 63 Rep. pref. 17 
Vol. I. „„ 
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uſual courſes at the univerſities, have ſeldom leiſure 
or reſolution ſufficient to enter upon a new ſcheme 
of ſtudy at a new place of inſtruction. Wherefore 
few gentlemen now refort to the inns of court, but 

ſuch for whom the knowledge of practice is abſolutely 


neceſſary; ſuch, I mean, as are intended for the pro- 


fiſſion : the reſt of our gentry, (not to ſay our nobi- 
lity alſo) having uſually retired to their eſtates, or 
viſited foreign kingdoms, or entered upon public life, 
without any inſtruction in the laws of the land, and 
indeed with hardly any opportunity of gaining in- 
ſtruction, unleſs it can be afforded them in theſe ſeats 
of learning. . Os 
And that theſe are the proper places for affording 
aſſiſtances of this kind to gentlemen of all ſtations 
and degrees, cannot (I think) with any colour of rea- 
ſon be denied. For not one of the objections, which 


are made to the inns of court and chancery, and 


which I have juſt now enumerated, will hold with 
regard to the univerſities. Gentlemen may here aſ- 
ſociate with gentlemen of their own rank and degree. 
Nor are their conduct and ſtudies left entirely to 
their own diſcretion ; but regulated by a diſcipline ſo 
vaſe and exact, yet fo liberal, ſo ſenſible and manly, 
that their conformity to its rules (which does at ꝓre- 
ſent ſo much honour to our youth) is not more the 
effect of conſtraint, than of their own inclinations 


and choice. Neither need they apprehend too long 
an avocation hereby from their private concerns _ 


amuſements, or (what is a more noble object) the ſer- 
vice of their friends and their country. This ſtudy will 
go hand in hand with their own purſuits : it will ob- 
ſtruct none of them; it will ornament and aſſiſt them all. 
But if, upon the whole, there are any, ſtill wedded 
to monaſlic prejudice, that can entertain a doubt how 
ſar this ſtudy 1s 3 and regularly academical, 
ſuch perſons I am afraid either have not confidered 


the conſtitution and deſign of an univerſity, or elſe 


think very meanly of it. It muſt bea deplorable nar- 


rovneſs of mind, that would confine theſe ſeats of in- 


ſtruction to the limited views of one or-two learned 


profeſſions. To the praiſe of this age be it ſpoken, 


a more open and generous way of thinking begins 


? * 
! FY 


5. Is 0 the STUDY of Fa Law. 27 


now univerſally to prevail. The attainment of libe- 
ral and genteel accompliſhments, though not of the 
intellectual ſort, has been thought by our wiſeſt and 
moſt affectionate patrons ®, and very lately by the 
whole univerſity ?,. no ſmall improvement of our an- 
tient plan of education: and therefore I may ſafely 
affirm that nothing (how unuſual ſoever) is, under 
due regulations, improper to be taught in this place, 
which is proper for a gentleman to learn. But that 
a ſcience, which diſtinguiſhes the criterions of right 
and wrong; which teaches to eſtabliſh the one, and 
prevent, puniſh, or redreſs the other; which employs 
in its theory the nobleſt faculties of the foul, and ex- 
erts in its practice the cardinal virtues of the heart: 
a a ſcience, which is univerſal in its uſe and extent, ac- 
commodated to each individual, yet comprehending 
the whole community; that a ſcience like this ſhould 
ever have been deemed unneceſſary to be ſtudied in 
an univerſity, 1s matter of aſtoniſhment and concern. 
Surely, if it were not before an object of academical 
Fnowledge, it was high time to make it one: and to 
thoſe who can doubt the propriety of its reception 
among us (if any ſuch there be) we may return an 
anſwer in their own way; that ethics are confeſſedly 
a branch of academical learning, and Ariſtotle Him- 
ſelf has ſaid, ſpeaking of the laws of his own country, 
that juriſprudence or the knowledge of thoſe laws 
is the principal and moſt perfect branch of ethics “. 

From a thorough conviction of this truth, our mu- 
nificent benefactor Mr. Vixzz, having employed 
above half a century in amaſſing materials for new- 


8 Lord chancellor Claren- vocation the remainder of lord 
Clarendon's hiſtory from his 
noble defcendants, on condi. 
tion to apply the profits arifing 
from its publicat:on to the eſta- 
bliſhment of a manage in tue 
univerſity. a 
Tease fe π,νlp;, 


don, in his dialogue of educa- 
tion, among his tracts, p. 325. 
appears to have been very ſoli- 
citous, that it might be made 
* a part of the ornament of 
© our learned academies to 
© teach the qualities of riding, 
dancing, and fencing, at 
4 thoſe hours when more ſeri- 


% ous exerciſes ſhould be in- 


c termitted. N 
9 By accepting in full con- 


61. rug t. @gtT495 ends 
851. Ethic. ad Nicomach. 


o 


he F. c. 3. 


C 2 ; 
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modelling and rendering more commodious the rude 
Rudy of the laws of the land, configned both the 
plan and execution of theſe his public-ſpirited de- 
A to the widom of his parent univerſity. Re- 
ſolving to dedicate his: learned labours to the be- 


v nefit of poſterity and the perpetual ſervice of his 
country,“ he was ſenſible he could not perform 


his reſolution in a better and more effectual manner, 
than by extending to the youth of this place thoſe aſ- 
fiſtances, of which he ſo well remembered and fo 
heartily regretted the want. And the ſenſe, which 
the univerſity has entertained of this ample and moſt 


_ uſeful benefaQtion, muſt appear beyond a doubt, from 
- their gratitude in rene it with all poſſible marks 


of eſteem * ; from their alacrity and unexampled diſ- 
patch in carrying it into execution 3; and, above all, 


from the laws and conſtitutions by which they have 


effectually guarded it from the neglect and abuſe to 


f which ſuch inſtitutions are liable. We have ſeen * 


See the preface to the eigh- 


teenth volume of his abridg- 


ment. 2s 
'2 Mr. Viner is enrolled a- 


mong the public benefactors of 


the univerſity by decree of 
convocation. 

Mr. Viner died June 5, 
1756. His effects were collect - 
ed and ſettled, near a volume 
of his work printed, almoſt the 
whole di ſpoſed of, and the ac- 
counts made up, in a year and 
a half from his deceaſe, by the 
very diligent and worthy ad- 
Tainiſtrators with the will an- 


nexed, (Dr. Weſt and Dr. Good 


of Magdalene, Dr. Whalley of 


—Oriel, Mr. Bucikier of All Souls, 
and Mr. Betts of Univerſity col- 
lege) to whom that care was 


conſigned by the univerſity. 
Another half ye&r was employ- 


ed in cnſidering and ſettling a 


plan of the propoſed inſtitution, 


and in framing the ſtatutes 
thereupon, which were finally 


cor.firmed by convocation on 


the zd of July, 1758. The pro- 


ſeſſor was elected on 20th Oct. 


ſollowing, and two ſcholars on 
the ſucceeding day. And, laſt- 
ly, it was agreed at the annual 
audit in 1761, to eſtabliſh a fel- 
lowſhip ; and a fellow was ac- 
cordingly elected in January 


following. The reſidue of this 


fund, ariſing from the ſale of 
Mr. Viner's abridgment, will 
probably be ſufficient hereafter 
to found another fellowſhip 
and ſcholarſhip, or three more 
ſcholarſhips, as ſhall be thought 


moſt expedient. 


4 The ſtatutes are in ſub- 
Nance as follow. 
1. That the accounts of this 
bene faction be ſeparately kept 
and annually audited by the 
delegates of accounts and pro- 
ſeſſor, and afterwards reported 
to convocation. | 
2. That a profeſſorſhip of the 
laws of England be eſtabliſhed, 
with a falary of two hundred 
ds per annum; the pro- 
— to be elected by convoca- 


* 
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aniverſal emulation, who beſt ſhould underſtand, or 
moſt. faithfully purſue, the deſigns of our generous 


his election at leaſt a maſter of 
arts or batchelor of civil law in 
the univerſity of Oxford, of ten 
years ſtanding from his matri- 
culation; and alſo a barriſter at 
. law of four years ſtanding at 
. 5 | 
3. That ſuch profeſſor (by 
himſelf, or by deputy to be 
previouſly approved by convo- 
cation) do read one ſolemn 
public lecture on the laws of 


England, and in the Engliſh 


language, in every academical 
term, at certain ſtated- times 
previous to the commencement 
of the common law term; or 
ſorfeit twenty pounds for eve- 
ry omiſſion to Mr. Viner's ge- 
neral fund : and alſo (by him- 


ſelf, or by deputy to be approv- 


ed, if occafiona}, by the vice- 
chancellor and proctors; or if 
permanent, both the cauſe and 
the deputy to be annually ap- 
proved by convocation) do 
yearly read one complete courſe 
of lectures on the laws of Eng- 
land and in the Engliſh lan- 
guage, conſiſting of ſixty lec- 
tures at the leaſt 3 to be read 
during the univerſity term time, 
with ſuch proper intervals that 
not more than four lectures 
may fall within any ſingle 
week: that the profeſſor co 
give a month's notice of the 
time when the courſe is to be- 
gin, and do read gratis to the 
ſcholars of Mr. Viner's founda- 
tion; but may demand of other 


Viner's general fund; the proof 

of his having performed his du- 

ty to lie upon the ſaid profeſſor. 
4. That every profeſſor do 


continue in his office during 


life, unleſs in caſe of ſuch miſ- 


behaviour as ſhall amount to 


bannition by the univerſity ſta- 
tutes; or unleſs he deſerts the 
profeſſion of the law by betak - 
ing himſelf to another profeſſi - 
on; or, unleſs, after one admo— 
nition by the vice-chancellor 
and proctors for notorious ne- 
gle, he is guilty of another 
flagrant omiſſion: in any of 
which caſes he be deprived by 
the vice-chancellor, with con- 


ſent of the houſe of convocation. - 


5. That fuch a number of 
fellowſhips with the ſtipend of 
fifty pounds per annum, and 
ſcholarſhips with a ſtipend of 
thirty pounds, be eſtabliſhed, as 
the convocation ſhall from time 
to time ordain, according to the 
Nate of Mr. Viner's revenues. 
6. That every fellow be- 
elected by convocation, and at 
the time of election be unmar-- 
ried, and at leaſt a maſter of 
arts or batchelor- of civil law, 
and a member of ſome college 
or hall in the univerſity of Ox- - 
ford; the ſcholars of this foun- - 
dation or ſuch as have been 
ſcholars (if qualified and ap-- 
proved of by convocation) to 
have the preference ; that, if 
not a barriſter when choſen, he 
be called to the bar with one 


auditors. ſuch gratuity as ſhall 
be ſettled from time to time by 
decree of convocation; and 
that, for every of the ſaid ſixty 
lectures omitted, the profeſſor, 
on complaint made to the vice- Viner's general fund. 
chancellor within the year, do 5. That every ſcholar be 
forfeit forty ſhillings * to „ by convocation, and at © 


year after his cleQion ; but do 
reſide in the. univerſity. two - 
caſe of in. every year, or in 


caſt of non-refidence do ſorteir : 
che ſtipend of that year to Mr. 


— — — —— — 


— 
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| Patron: and with pleaſure we recollect, that thoſe 


who are moſt diſtinguiſhed by their quality, their 
fortune, their tation, their learning, or t\eir expe- 
rience, have appeared the moſt ous to promote 
the ſucceſs of Mr. Viner's eftabliſhment. 

The advantages that might reſult to the ſcience 


of the law itſel „when a little more attended to in 


theſe ſeats of knowledge, perhaps would be very con- 
ſiderable. The leiſure and abilities of the learned in 
theſe retirements might either ſuggeſt expedients, or 
execute thoſe dictated by wiſer heads 5, for improving 


the time of election be unmar- election; and become void in 


A 


ried, and a member of ſome 
college or hall in the univertity 
of Oxford, who ſhall have been 


matriculated twenty-four ca- 
lendar montlis at the leaſt; that 


he do take the degree of ba- 
chelor of civil law with all con- 


venient ſpeed ; (either proceed- 
| þ g in arts or otherwiſe) and 


previous to his taking the ſame, 
between the ſecond and eighth 
year from his matriculation, be 
found to attend two courſes of 
the proſeſſor's lectures, to be 
sert. under the proſeſſor 's 
band ; and within one year af- 
ter taking the ſame to be call- 


ed to the bar: that he do an- 
- Nually refide fix mor ths till he 
s of four years ſtanding, and 


four months from that time till 
he is maſter of arts or batchelor 


of civil law; after which he be 


bound to reſide two months in 
every-year ; or, in caſe of non- 
Tefidence, do forfeit the ſtipend 
of that year to Mr. Viner's ge- 


| neral fund. 


8. That the ſcholarſhips do 
become void in caſe of non- 
attendance on the profeſſor, or 
rot taking the degree of bache- 
Vr of civil law, being duly ad- 


moniſhed fo to do by the vice- 


chancellor and proctors: and 
that both fellowſhips and ſcho- 
larſhips do expire at the end of 


ten years after each reſpective 


caſe of groſs miſbehaviour, non- 
refidence for two years toge- 
ther, marriage, not being call- 
ed to the bar within the time 
before limited, (being duly ad- 
moniſnhed ſo to be by the vice- 
chancellor, and proctors) or 
deſerting the proſtſſion of the 
law by following any other pro- 
feffion : and that in any of theſe 
caſes the vice-chancellor, with 
conſent of convocation,. do de- 
clare the place actually void. 
9. That in caſe of any va- 
caney of the profeſſorſhip, fel- 
Jowſhips, or ſcholarſhips, the 
profits of the current year be 
ratably divided between the 
for or his repreſenta- 
tives, and the ſucceſſor; and 
that a new election be had with- 
in one month afterwards, un- 
leſs by that means the time of 
election ſhall fall within any 
vacation, in which caſe it be 
.deferred to the firſt week in the 
next full term. And that be- 
fore any convocation ſhall. be 
held for ſuch election, or for 
any other matter relating tv 
Mr. Viner's beneſaction, ten 
days public notice be given to 
each college and hall of the 
convocation, and the cauſe uf 


' Convoking it. 


3 See lord Bacon's propoſals 
and offer of a digeſt. | 
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its method, retrenching its ſuperfluities, and recon- 
ciling the little contrarieties, which the practice of 
many centuries will neceſſarily create in any human 

ſyſtem: a taſk, which thoſe, who are deeply employ- 

ed in buſineſs and the more aQtive ſcenes of the prg- 

feſſion, can hardly condeſcend to engage in. And as 

to the intereſt, or (ms is the ſame) the reputation 

of the univerſities themſelves, I may venture to pro- 
nounce, that if ever this ſtudy ſhould arrive to any 

tolerable perfection either here or at Cambridge, the 
nobility and gentry of this kingdom would not ſhorten 

their reſidence upon this account, nor perhaps en- 
tertain a worſe opinion of the benefits of academicaÞ 
education. Neicher ſhould it be conſidered as a mat- 

ter of light importance, that while we thus extend 

the pomeria of univerſity learning, and adopt a new 

tribe of citizens within theſe philoſophical walls, we 
intereſt a very numerous and very powerful profeſſion 
in the preſervation. of our rights and revenues. 

For I think it paſt diſpute that thoſe gentlemen, 
who reſort to the inns of court with a view to purſue 
the profeſſion, will find it expedient (whenever it is 
ad ble) to lay the previous foundations of this, 
” as well as wt op ſcience, in ny of our 3 
univerſities. e may a to the experience 

every ſenſible lawyer, £5 pre any thing can be 
more hazardous or diſcouraging than the uſual en- 
trance on the ſtudy of the law. A raw and unexpe- 
Tienced youth, in the moſt dangerous ſeaſon of life, 
is tranſplanted on a ſudden into the midſt of allure- 
ments to pleaſure, without any reſtraint or check 
but what his own prudence can ſuggeſt ; wich no 
public direction in what courſe to purſue his inqui- 
Ties; no private aſſiſtance to remove the diftreſſes and 
difficulties, which will always embarraſs a beginner. 
In this ſituation he is expected to ſequeſter Fimſelf 
from the world, and by a tedious lonely proceſs to 
extract the theory of laws from a maſs of undigeſted 
learning; or elſe by an aſſiduous attendance on the 
courts to pick up theory and practice- together, ſuf- 
| ficient to qualify him for the ordinary run of bufi- 
;nefs.. How little therefore is it to be wondered at, 
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that wo hear of ſo frequent miſcarriages; that ſo- 
many gentlemen of vripht imaginations grow wea- 
ry of ſo unpromiſing a ſearch*®, and addict them- 
ſelves wholly to amuſements, or other leſs innocent 
purſuits; and that ſo many perſons of moderate ca- 
pacity confuſe themſelves at firſt ſetting out, and 
continue ever dark and puzaled during the remaia- 
der of their lives. Zo 

The evident want of ſome aſſiſtance in the rudi- 
ments of legal knowlege has given birth.to a prac- 
| tice, which, if ever it had grown to be general, muſt 
have proved of extremely pernicious conſequence. I 
mean the cuſtom by ſome ſo very warmly recom- 
mended, of dropping all liberal education, as of no 
uſe to ſtudents in the law: and placing them in its 
Read, at the deſk of | ſome ſkilful attorney; in order 
to initiate them early in all the depths-of practice, 

and render them more dextrous in the mechanical 

art of buſineſs. A few inſtances of particular 

ns, (men of excellent learning, and unblemiſhed in- 
tegrity) who, in ſpite of this method of education, 
have ſhone in the foremoſt ranks of the bar, have af- 
forded ſome kind of ſanction to this illiberal path to 
the profeſſion, and biaſſed many parents, of ſhort- 
fighted judgment, in its favour: not conſidering, . 
that there are ſome geniuſes, formed to overcome all 
uiſadvantages, and that from ſuch particular inſtan- 
des no general rules can be formed; nor obſerving, . 
that thoſe very perſons have frequently n. 
ed by the moſt forcible of all examples, the diſpoſal 
of their own offspring, a very different foundation 
of legal ſtudies, a regular academical education. 
Perhaps too, in return, I could now direct their eyes 
to our principal ſeats of juſtice, and ſuggeſt a few 
Hints in favour of univerſity learning“: — but in theſe 
all who hear me, I know, have already prevented me. 


s Sir Henry Spelman, in tbe 


am peregrinam, . dialeFum 


preface to his gloſſary, has 
given us a very lively picture 


of his own diftreſs upon this 


occaſion. Emifit me mater Lon- 
« dinum, juris noſtri capeſſendi 
„ pratia ; cujus cum veſtibulum 


« {alutaſſem, reperiſſemgue lin- 


cc 
« barbaram, methodam inconcin- 
« nam, molem non ingentem ſolum 
« fed perpetuis humeris ſuſlinen— 
% dam, excidit mili (fateor) 
« :nimus, Wc.” 
The four higheſt judicial 

offices were at that time filled 
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_ "Making therefore due allowance for one or two 
ſhining exceptions, experience may teach us to fore- 
tell that a lawyer thus educated to the bar, in ſub- 
ſervience to attorneys and ſolicitors *, will find he 
has begun at the wrong end. If practice be the whole 
he is taught, pactice muſt alſo be the whole he will 
erer know: if he be uninſtructed in the elements and 

firſt principles upon which the rule of practice 1s 

founded, the * from eſtabliſhed prece- 
dents will totally diſtract and bewilder him: ita hx 
fſeripta eff 9 is the utmoſt his — will arrive at: 
he muſt never aſpire to form, and ſeldom expect to 
_ _ comprehend, any arguments drawn a priori, from the 
ſpirit of the laws and the natural foundations of juſtice. |. 
Nor is this all; for, (as few perſons of birth, or 
fortune, or even of ſcholaftic education, will ſubmit 
to the drudgery of ſervitude and the manual labour 
of copying the traſh of an office) ſhould this infatuati- 
on — to any conſiderable 8 we muſt rarely 
expect to ſee a gentleman of diſtinction or learning 
at the bar. And what the conſequence may be, to 
have the interpretation and enforcement of the laws 
(which include the entire diſpoſal of our properties, 
. liberties, and lives) fall TO inn the hands of ob- 
ſcure or illiterate men, is matter of very public concern. 
The inconveniences here pointed out can never be 
efſectually prevented, but by making acadenncal edu- 
cation a previous ſtep to the profeſſion of the com- 
mon law, and at the | time making the rudiments 
of the law a part of academical education. For ſci- 
ences are of a ſociable diſpoſition, and flouriſh beſt 
in the neighbourhood of each other: nor is there any 
branch of learning, but may be helped and improved 
by aſſiſtances drawn from other arts. If therefore 
- the ſtudent in our laws hath formed both his ſenti- 
ments and ftyle, by peruſal and imitation of the pureſt 
claſſical writers, among whom the hiſtorians and ora- 


tors will beſt deſerve his regard; if he can reaſon 


by gentlemen, two of whom Cambridge. 

had been fellows of Alt Souls b Sce Kennet's Life of Some 
college another, ſtudent of ner, p. 67. | 

- Chriſt church; and the fourth 9 FE,. 40. 9. 12. 

2 © fellow of Trinity college, | 


* 
a 
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with preciſion, and ſeparate argument from fallacy, 
by the clear ſimple rules of pure unſophiſticated lo- 
gic; if he can fix his attention, and ſteadily purſue 
truth through any the moſt intricate deduction, by 
the uſe of mathematical demonſtrations; if he has 
enlarged his conceptions of nature and art, by a view 
of the ſeveral branches of genuine, experimental phi- 
loſophy; if he has impreſſed on his mind the ſound 
maxims of the law of nature, the beſt and moſt au- 
thentic foundation of human laws : if, laſtly, he has 
contemplated thofe maxims reduced to a practical 
ſyſtem in the laws of imperial Rome; 1t he has done 
this or any part of it, (though all may be eaſily done 
under as able inſtructors as ever graced any ſeats of 
learning) a ſtudent thus qualified may enter upon 
- the ſtudy of the law with incredible advantage and 
reputation. And if, at the concluſion, or during the 
acquiſition of theſe accompliſhments, he will afford 
himſelf here a year or two's farther leiſure, to lay 
the foundation of his future labours in a ſolid ſcien- 
tifical method, without thirſting too early to attend 
that practice which it is impoſſible he ſhould rightly 
comprehend, he will afterwards proceed with the 
greateſt eaſe, and will unfold the moſt intricate points 
wich an intuitive rapidity and clearneſs. 
I ſhall not inſiſt upon ſuch motives as might be 
drawn from principles of ceconomy, and are appli- 
cable to particulars only: I reaſon upon more gene- 
ral topics. And therefore to the qualities of the 
head, which I have juſt enumerated, I cannot but 
add thoſe of the heart; affectionate loyalty to the 
king, a zeal for liberty and the conſtitution, a ſenſe 
of real honour, and well-grounded principles of re- 
: ligion ; as neceſſary to form a truly valuable * 2 | 
lawyer, a Hyde, a Hale, or a Talbot. And, what- 
.ever the ignorance of ſome, or unkindneſs of others, 
may have heretofore untruly ſuggeſted, experience 
will warrant us to aftirm, that theſe endowments of 


loyalty and public ſpirit, of honour and religion, 


are no where to be found in more high perfection, 
than in the two univerſities of this kingdom. 

Before I conclude, it may perhaps be expected, 
that I lay before you a ſhort 22 account of 


PP 
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the method I propoſe to follow, in endeavouring ts 
execute the truſt you have been pleaſed to repoſe in 
my hands. And in theſe ſolemn lectures, which are 
ordained to be read at the entrance of every term, 
(more perhaps to do public honour to this laudable 
inftitution, x for the private inſtruction of indivi- 
duals ») I preſume it will beſt anſwer the intent of 
our benefactor and the expectation of this learned 
body, if I attempt to illuſtrate at times ſuch detach- 
ed titles of the law, as are the moſt eaſy to be under- 
ſtood, and moſt capable of hiſtorical or critical orna- 


ment. But in reading the complete courſe, which 


3s annually conſigned to my care, a more regular 
method will be neceſſary ; and, till a better is pro- 
poſed, I ſhall take the liberty to follow the ſame that 
Lhe already ſubmitted to the public. To fill up 
and finiſh that outline with propriety and correct- 
neſs, and to render the whole intelligible to the un- 
informed minds of beginners, (whom we are too apt 
to ſuppoſe acquainted with terms and ideas, which 
they never had opportunity to learn) this muſt be my 
| ardent endeavour, though by no means my promiſe, 
to accompliſh. You will permit me, however, very 
briefly to deſcribe, rather what I coneeive an acade- 
mical expounder of the laws ſhould do, than what I 
have ever known to be done. £ 
He ſhould conſider his courſe as a general map f 
the law, marking out the ſhape of the country, its 
connexions and boundaries, its greater diviſions and 
principal cities: it is not his buſineſs to defcribe mi- 
nutely the ſubordinate limits, or to fix the longitude 
and latitude of every inconfiderable hamlet. His 
attention ſhould be engaged, like that of the read- 
ers in Forteſcue's inns of chancery, in tracing out 
„the originals and as it were the elements of the 
* law.“ For if, as Juſtinian * has obſerved, the ten- 
o See Lowwth's Oratio Crewi- verſity in a private courſe of 
ana, p. 365, lectures, A. D. 1733. wy 
© 2 The analyſis of the laws of - * Incipientibus nobis exponere jus. 
England, A. D. 1756, and ex- ra populi Romani, ita widentur. 
hib:ting the order and princi- rradi pofje commodiſſime, fi prime. 
pal diviſions of the enſuing levi ac mplici via fingula tradan- 
mentaries; which were ter: aliequi, fi ſtatim ab initia ru- 
originally ſubmitted to the uni- dem adluc ct infirmum. au 
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der underſtanding of the ſtudent be loaded at the 
firſt with a multitude and variety of matter, it will 
either occaſion him to deſert his ſtudies, or will carry 
him heavily through them, with much labour, de- 
lay, and deſpondence. Theſe originals ſhould be 
traced to their fountains, as well as our diſtance will 
permit; to the cuſtoms of the Britons and Germans, 
as recorded by Cæſar and Tacitus; to the codes of 
the northern nations on the continent, and more 
eſpecially to thoſe of our own Saxon princes; to the 
— the Roman law either left here in the days 
of Papinian, or imported by Vacarius and his fol- 
lowers: but, above all, to that inexhauſtible reſer- 
voir of legal antiquities and learning, the feodal 
law, or, as Spelman 3 has entitled it, the law of na- 
tions in our weſtern orb. Theſe primary rules and 
fundamental. principles ſh weighed and com- 
| pared with the precepts of the law of nature, and 
the practice of other countries; ſhould be explained 
by reaſons, illuſtrated by examples, and confirmed 
by undoubted authorities; their hiſtory ſhould be 
deduced, - their changes and revolutions obſerved, 
and it ſhould be ſhewn how far they are connected 
with, or have at any time been affected by, the civil 
tranſactions of the kingdom. | | | 
A plan of this nature, if executed with care and 
ability, cannot fail of adminiſtering a moſt uſeful and 
rational entertainment to ſtudents of all ranks and 
profeſſions; and yet it muſt be confeſſed that the ſtu- 
dy of the laws is not merely a matter of amuſement ; 
for, 2s a very judicious writer * has obſerved upon 
a fimilar occaſion, the learner © will be confiderably 
„ diſappointed, if he looks for entertainment with- 
* out the expence of attention.” An attention, how- 
ever, not greater than is uſually beſtowed in maſter- 
ing the rudiments of other ſciences, or ſometimes in 
purſuing a favourite recreation or exerciſe. And this 
Padief multitudine ac warietate re- fine magno labore, « fine ulla digi- 
rum oneravimui, duerum alterum, dentia maturius perduci potuiſſet. 


aus deſertorem fiudiorum efficiemus, Li. 

aut 3 ſæpe etiam * Of parliaments, 57. 
eum diffidentia ( quæ plerumgue ju Dr. Taylor's pref. to Elem. 
wenes avertic ) ferius ad id perdu- vu law. 5 
camus, ad quad, leviore via duttury 3 
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attention is not equally. neceſſary to be exerted by 
every ſtudent upon every occaſion, Some branches 
of the law, as the formal proceſs of civil ſuits, and 
the ſubtile diſtinctions incident to landed property, 
which are the moſt difficult to be thoroughly under- 
ſtood, are the leaſt worth the pains of underſtand-. 
ing, except to ſuch gentlemen as intend to purſue 
the profeſſion. To others I may venture to apply, 
with a ſlight alteration, the words of Sir John For- 
teſcue 5, when firſt his royal pupil determines to en- 
gage in this ſtudy. *© It will not be neceſſary for a 
+ gentleman, as ſuch, to examine with a cloſe a 

« plication the critical niceties of the. law. It will 
« fully be ſufficient, and he may well enough be de- 
bi. nominated a lawyer, if under the inſtruction of a 

© maſter he traces up the principles and grounds of 
„the law, even to their original elements. Theres 

„ fore in a very ſhort F and with very little 
labour, he may be ſufficiently informed in the laws 


5 


« of his country, if he will but apply his mind in 
6 on earneſt to receive and apprehend them. For, 
4 ou 


gh ſuch knowlege as is neceſſary for a judge 

« is hardly to be acquired by the lucubrations of 
« twenty years, yet, with a genius of tolerable per- 

ſpicacity, that knowlege which is fit for a perſon 
* of birth or condition may be learned in a fingle 
„year, without neglecting his other improvements. 
To the few therefore (the very few I am perſuaded,) 
that entertain ſuch unworthy notions of an univer- 
ſity, as to ſuppoſe it intended for mere diffipation of 
thought; to ſuch as mean only to while away the 
aukward interval from childhood to twenty-one, bes 
tween the reſtraints of the ſchool and the licentiouſ- 
neſs of politer life, in a calm middle ſtate of mental 
and of moral inaCtivity ; to theſe Mr. Viner gives no 
invitation to an entertainment which they never can 

reliſn. But to the long and illuſtrious train of noble 

and ingenuous youth, who are not more diſtinguiſh. 
ed among us by their birth and poſſeflions, than by 

the ley of their conduct and their thirft after 2 

uſeful knowlege, to theſe our benefactor has coaſes 
| 8 ang SE Eine © 
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erated the fruits of a lug and laborious life, worn 

out in the duties of his calling : and will joyfully re- 
flect (if ſuch reflections can be now the employment 
of his thoughts) that he could not more effectually 
have benefited poſterity, or contributed to the ſervice 
of the public, by founding an inſtitution which 
may inſtruct the rifing-generation in the wiſdom of 
our ciyil polity, and inſpire them with a deſire to be 
ſtill better acquainted with the laws and conſtitution 
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SECTION THE SECOND. | 
OF THE NATURE OF LAWS IN GENERAL. 


# 122 „in its moſt general and - comprehenſive 
4.4 ſenſe, fignifies a rule of action; and is applied 
 indiſcriminately to all kinds of action, whether ani- 
mate or inanimate, rational or irrational. 'Thus we 
ſay, the laws of motion, of gravitation, of optics, or 
mechanics, as well as the laws of nature and of 
nations. And it is that rule of action which is pre- 
| ſcribed by ſome ſuperior, and which the inferior is 
bound to Hou Hs „ 
Thus when the ſupreme Being formed che univerſe, 
and created matter out of nothing, he impreſſed cer- 
tain principles upon that matter, from which it can 
never depart, and without which it would ceaſe to 
be. When he put that matter into motion, he eſta- 
bliſhed certain laws of motion, to which all moveable 
bodies muſt conform. And to deſcend from the great - 
eſt operations to the ſmalleſt, when a workman 
forms a clock, or other piece of mechaniſm, he eſ- 
tabliſhes at his own pleafure certain arbitrary laws 
for its direction; as \ wa the hand ſhould deſcribe a 
given ſpace in a given time; to which law as long 
as the work conforms, ſo long it continũes in per- 
fection, and anſwers the end of its formation. 

If we farther advance, from mere inactive matter 
to vegetable and animal life, we ſhall find them ſtill 
governed by laws ; more numerous indeed, but equally 
fixed and invariable. The whole progreſs of io 
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from the ſeed to the root, and from thence to the ſeed 
again ;—the, method of animal nutrition, digeſtion, 
ſecretion, and all other branches of vital ceconomy ; 
are not left to chance, or the will of the creature 
itſelf, but are performed in a wondrous involuntary 
manner, and guided by unerring rules laid down by 
the great creator. - N E’ 

This then is the general ſignification of lawy a rule 
of action dictated by ſome ſuperior being and, in 
thoſe creatures that have mie the power to think, 
nor to will, ſuch laws muſt be invariably obeyed, ſo 
long as the creature itſelf ſi , for its exiſtence de- 
pends on that obedience. / But laws, in their more 
confined ſenſe, and in which it is our preſent buſineſs 
to con ſider them, denote the rules, ngt of action in 
general, but of human action or conduct f that is, the 
precepts by which man, the nobleſt of all ſublunary 
beings, a creature endowed with both reaſon and 
freewill, is commanded to make uſe of thoſe facul- 
ties in the general regulation of his behaviour. 

Man, confidered as a creature, muſt neceſſarily be 
fubje to the laws of his creator, for he is entirely a 
dependent being. A being, independent of any other, 
has no rule to purſue, but ſuch as he preſcribes to 
himſelf; but a ftate of — inevitably 
oblige the inferior to take the will of him, on whom 
he depends, as che rule of his conduct: not indeed 
in every particular, but in all thoſe pom wherein 

his dependence confiſts. This principle therefore has 
more or leſs extent and effect, in proportion as the 
ſuperiority of the one and the dependence of the 
er is greater or leſs, abſolute or limited. And 
conſequently,. as man depends abſolutely upon his 
maker for every thing, it is neceſſary that he ſhould: 
in all points conform tothis maker's will. 

This will of his maker is called the law of nature. 
For as God, when he created matter, and endued it 
with a principle of mobility, eſtabliſhed certain rules 
for the perpetual direction of that motion; ſo, when 
he created man, and endued him with free-will to 
conduct himſelf in all parts of life, he laid down cer- 
tain immutable laws o _ nature, whereby that 
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tree - will is in ſome degree regulated and re- 
ſtrained, and gave him alſo the faculty of reaſon to 
diſcover the purport of thoſe laws. © | | 
Conſidering the creator only as a being of infinite 
fower, he was able unqueſtionably to have preſcribed 
whatever. laws he pleaſed to his creature, man, how- 
ever unjuſt or ſevere. But as he is alſo a being of 
infinite-wwi{dom, he has laid down only ſuch laws as 
were founded in thoſe relations of juſtice, that exiſted 
in che nature of things antecedent to any poſitive 
precept. Theſe are the eternal, immutable laws of 
good and evil, to which the creator himſelf in all his 
- Wiſpenſations conforms; and which he has enabled 
human: reaſon to diſcover, ſo far as they are neceſ- 
ſary for the conduct of human actions. Such among 
others are theſe principles: that we ſhould live ho- 
neſtly, ſhould hurt nobody, and ſhould render to 
every one his due; to which three general precepts 
Juſtznian® has reduced the whole doctrine of . 
But if che diſcovery of theſe firſt principles of che 
law of nature depended only upon the due exertion 
of right reaſon, and could not otherwiſe be obtained 
than by a chain of metaphyſical diſquiſitions, man- 
kind would have . ome inducement to have 
quickened cheir inquiries; and the greater- part of the 
world would have refted content in mental indo- 
lence, and ignorance its inſeparable companion. As 
therefore the creator is a being, not only of infinite 
22 aud evi/dom, but alſo of infinite goodneſs, he 
been pleaſed ſo to contrive the conflitutiton and 
frame of humanity, that we ſhould want no other 
prompter to inquire after and 8 the rule of 
right, but only our own ſelf. love, that univerſal 
principle of action. For he has ſo intimately connect- 
ed, ſo inſeparably interwoven the laws of eternal 
juſtice with the happineſs of each individual, that 
the latter cannot be obtained but by obſerving the 
former; and, if the former be punQually obeyed, it 
cannot but induce the latter. In conſequence of 
which mutual connection of juſtice and human feli- 
city, he has not perplexed the law of nature with a 
8 Juris præcepta ſunt Ic, loneſte vivere, alterum leders 
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multitude of abſtracted rules and precepts, referring 
merely to the fitneſs or unfitneſs of — as ſome. 
have vainly ſurmiſed; but has graciouſly reduced 
the rule of obedience to this one paternal precept, 
that man ſhould purſue his own true and ſubſtan- 
* tial happineſs.) This is the foundation of what 
we call ethics, or natural law. For the ſeveral ar- 
ticles into which it is branched in our ſyſtems, 
amount to no more than demonſtrating, that this or 
that action tends to man's real happineſs, and there- 
fore very juſtly concluding that the performance of 
it is a part of the law of nature; or, on the other 
hand, that this or that action is deſtructive of man's 
real happineſs, and therefore that the law of nature 
forbids it. 2 OY LE, 
This law of nature, being coeval with mankind, 
and dictated by God: himſelf, is of courſe ſuperior in 
obligation to any other. It is binding over all the 
lobe in all countries, and at all times: no human 
= are of any validity, if contrary to this; and 
ſuch of them as are valid derive all their force, and 
all their authority, mediately or immediately, from 
this original. | E | 
But in order to apply this to the particular exigen= _ 
cles of each individual, it is till neceſſary to have re- 
courſe to reaſon: whoſe office it is to diſcover, as 8 
was before obſerved, what the law of nature directs 
in every circumſtance of life; by confidering, what 
method will tend the moſt effectually to our own ſub- 
ſantial happineſs. And if our reaſon were always, 
as in our firſt anceſtor before his tranſgreſſion, clear + 
and perfect, unruffled by paſſions, unclouded by pre- 
judice, unimpaired by Gleaſe or intemperance, the 
taſk would be pleaſant and eaſy; we ſhould need no 
other guide but this. But every man now finds the 
contrary in his own experience; that his reaſon is 
| corrupt, and his underſtanding full of ignorance and 
m ĩ˙ .. Ex 
This has given manifold occaſion for the benign 
interpoſition of divine providence; which, in com- 
paihon to, the frailty, the imperfection, and the blind- 
nels of human reaſon, both been pleaſed, at ſundry 
; * 75 pp Fane 3 ws | 3 3 
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times and in divers manners, to diſcover and enforce 

its laws by an immediate and direct revelation. [The 
doctrines thus delivered we call the revealed or di- 
vine law, and they are to be found only in the holy 
ſcriptures,/ Theſe precepts, when revealed, are found 
upon compariſon to be really a part of the original 

law of nature, as they tend in all their conſequences 

to man's felicity. But we are not from thence to 
conclude that the knowlege of theſe truths was at- 
tainable by reaſon, in its preſent corrupted ſtate; 
fince we find that, until they were revealed, they 
were hid from the wiſdom of ages. As then the mo- 
ral precepts of this law are indeed of the ſame origi- 
nal with thoſe of the law of nature, ſo their iatrinſic 
obligation is' of equal ſtrength and perpetuity. Ye 
undoubtedly the revealed law 1s of infinitely more 
authenticity than that moral ſyſtem, which is framed 
dy ethical writers, and denominated the natural law. 

| Becauſe one is the law of nature, expreſsly declared 

| ſo to be by God himſelf; the other is only what, by 
the aſſiſtance of human reaſon, we imagine to be 
that law. If -we could be as certain of the latter as 
we are of the former, both would have an equal au- 
thority :- but, till then, they can never be put in any 


eqmpetition together. | 
Yoo theſe two foundations, the law of nature 
and the law of revelation; depend all human laws; 
thatis to ſay, no human laws ſhould be ſufferet to 
eontradict theſe. There are, it is true, a great num- 
ber ſof indifferent points, in which both the divine 
law and the natural leave a man at his own liberty; 
but which are found neceſſary for the benefit of ſo- 
ciety to be reſtrained within certain limits. And 
berein it is that human laws have their greateſt 
force and efficacy : for, with regard to ſuch points 
as are not indifferent, human laws are only declara- 
tory of, and act in ſubordination to, the former. 
To inftance in the caſe of murder: this is expreſsly 
forbidden by the di ine, and demonſtrably by the 
natural law; and from theſe prohibitions ariſes the 
true unlawfulneſs of this crime. Thoſe human laws 
that annex a puniſhment to it, do not at all in- 
creaſe its moral guilt, or ſuperadd any freſh obliga- 
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tion in foro conſcientie to abſtain from its perpetra- 

tion. y, if any human law ſhould allow or injoin 


us to commit it, we are bound to tranſgreſs that hu- 
man law, or elſe we muſt offend both the natural 
and the divine. But with regard to matters that are 
in themſelves indifferent, and are not commanded or 
forbidden by thoſe ſuperior laws; ſuch, for inſtance, 
as exporting of wool into foreign countries; here the 
inferior legiſlature has ſcope and opportunity to in- 
© terpoſe, and to make that action unlawful which be- 
«fore was not ſo. e eee EN TY... 
If man were to live in a ſtate of nature, uncon- 
nected with other individuals, there would be no oc- 
caſion for any other laws, than the law of nature, 
and the law of God. Neither could any other law 
poſſibly exiſt : for a law always _—_— ſome ſupe- 
rior who is to make it; and in a ſtate of nature we 
are all equal, without any other ſuperior but him 
who is the author of our being. But man was form 
eld for ſociety; and, as is demonſtrated by the wr: 
ters on this ſubject“, is neither capable of living AY 
alone, nor indeed has the courage to do it. HoWw- 
ever, as it is impoſſible for the whole race of man- 
| Lind to be united in one great ſociety, they muſt nee 
eeſſarily divide into many; and form ſeparate ſtates, 5 
commonwealths, and nations, entirely independent 
of each other, and yet liable to a mutual intercourſe. 
Hence ariſes a third kind of law, to regulate 75 


mutual intercourſe, called * the law of nations: 
which, as none of theſe ftates- will acknowledge a Ta- 
perioxrity in the other, cannot be dictated by any; 
| bin depends entirely upon the rules of natural law; 
or upon mutual compacts, treaties, leagues, an 
agreements between theſe ſeveral communities} in 
the conſtruction alſo of which compacts we have no 
other rule:to reſort to, but the law of nature; being 
the only one to which all the communities are equal- 
ly ſubject : and therefore the civil laws very juſtlilxx 


© obſerves, that quod naturulis ratio inter onnes honiines 
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Thus much I thought it neceſſary to premiſe con- 
cerning the law of nature, the revealed law, and the 
law < nations, before I proceeded to treat more ful- 
ly of the principal ſubject of this ſection, municipal 
or civil law; {that Is, rule by which particular 
diſtricts, communities, or nations are governed; be- 
ing thus defined by Juftinian ?, ** jus civile eff quod 
& quifque fi populus conſtituit. I call it municipal law, 
in compliance with common ſpeech; for, though 
ſtrictly that expreſſion denotes the particular cuſtoms 
of one fingle municipium or free town, yetit may with 
ſufficient propriety be applied to any one ſtate or na- 
tion, which is governed by the ſame laws and cuſtoms. 
Municipal law, thus underſtood, is properly defin- 
ed to be fa rule of civil conduct preſcribed by the 
e ſupre wer in a ſtate, commanding what is 
right and prohibiting what is wrong.“ us en- 
deavour to explain it's ſeveral properties, as they 
ariſe out of this definition. a . 
And, firſt, it is a rule: not a tranſient ſudden or- 
der from a ſuperior, to or concerning 4 particulaz. 
perſon; but ſomething permanent, — Na and uni 
verſal. Therefore a particular act of the legiſlature 
to confiſcate the goods of Fitius, or to attaint him of 
high treaſon, does not enter into the idea of a muni - 
cipal law : for the operation of this act is ſpent upon 
Titius only, and has no relation to the community in 
eral ; it is rather a ſentence than a law. But an 
act to declare that the crime of which Titus is ac- 
cuſed ſhall be deemed high treaſon; this has perma- 
nency, uniformity, and univerſality, and therefore is 
properly a rule. It is alſo called a rule, to diſtinguiſh | 
it from advice or counſel, which we are at liberty to 
follow or not, as we fee proper, and to j upon 
3 the reaſonableneſs or — — of the ching 
ö adviſed: whereas our obedience to the las depends 
not upon our approbaſicn, but upon the maker's will. 
Counſel is only matter of perſuaſion, law is matter 
of injunction: counſel acts only upon the willing, 
law upon the unwilling alſmſmeeg 
5 Ic is alſo called a _ to diſtinguiſh it froma com- 
Ned or agreement; for a compact is a promiſe proceed- 
is pad 5g L Inſt, . 3h „ 
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ing from us, law is a command directed o us. The 
language of a compact is, I will, or will not, do 
this; that of a law is, thou ſhalt, or ſhalt not, do 
© jt.) It is true there is an obligation which a com- 
pact carries with it, equal in point of conſcience tg 
chat of a law; but then the original of the obligati- 
on is different. In compacts, we* ourſelves deter- 
mine and promiſe what ſhall be done, before we are 
| obliged to do it; in laws, we are obliged to act with» | 
out ourſelves determining or promiſing any thing ak 
all. Upon theſe aecounts law is defined to be © &. 
ru 14 a | a | 5 1 4 15 
Municipal law is alſo a W a rule of civil condud.” 
This diſtinguiſhes municipal law from the natural, or 
revealed; the former of which is the rule of moral 
conduct, and the latter not only the rule of moral con- 
duct, but alſo the rule of faith. Theſe regard mag 
as a creature, and point out his duty to God, to him- 
ſelf, and to his neighbour, conſidered in the light 
of an individual. But municipal or civil law regard 
him alſo as a citizen; and bound to other duties to- 
wards his neighbour, chan thoſe of mere nature anti 
religion: duties, which he has engaged in by-enjor 
ing the benefits of the common union; and which | 
amount to no more, than that he do contribute, o 
kis part, to the ſubſiſtence and peace of the foci, | 
It is likewiſe © a rule preſcribed.” Becauſe a bars 
reſolution, confined in the breaſt of the legiſlator, _ 
without manifeſting itfelf by ſome external fign, care.” 
never be properly a'law, It 13 requiſite that this re- 
ſolution be notified to the people who are to obey it. 
But the manner in which this notification is to bs 
made, is matter of very great indifference. It may .) 
be notified by univerſal tradition and long practice, 
which ſuppoſes a previous publication, and is the 
caſe of the common-lawof England. It may be no- 
tified, vivg voce, by officers appointed for that*puri 
Pole, as is done with regard to proclamations, and | 
luch acts of parliament as are appointed to be pub- 
licly read in churches and other aſſemblies. It may _ | 
laſtly be notified by writing, printing or the like; 
which is the general courſs-caken with all our acts . 
parlamenty Yet, Whatever way is made uſe of, it 
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is incumbent on the promulgators to do it in the moſt 
public and perſpicuous manner; not like Caligula, 
who — Ts. to Dio Caſſius) wrote his laws in a 
very ſmall character, and hung them up upon 4 
om. the more effectually to enſnare the peo e. 
There is ſtill a more unreaſonable method than this, 
which is called making of laws ex poft fafo 5 when 
after an action (indifferent in itſelf ) is committed, 
the legiſlator then for the firſt time declares it to have 
been a crime, and inflicts a puniſhment upon the per- 
Jon who has committed it. Here it is impoſſible that 

the party could foreſee chat an action, innocent when 
it was done, ſhould be afterwards converted to guilt 
by a ſubſequent law; he had therefore no cauſe to 
abſtain from it; and all puniſhment for not abſtain- 

ing muſt of conſequence be cruel and unjuſt ®. All 
laws ſhould be therefore made to commence in futuro, 

and be notified before their commencement ; which 

is implied in the term preſcribed. But when this 

rule is in the uſual manner notified, or preſcribed, it 

is then the ſubject's buſineſs to be thoroughly ac- 

quainted therewith; for if ignorance, of what he 

' might know, were admitted as a legitimate excuſe, the 

laws would be of no effect, but might always be 


with impunity. 2 11 ts ts | 
2 W : municipal law is a rule of civil con- 
uct preſcribed the ſupreme power in a flate. 
For legiſlature, as — e is the 2— 
act of ſuperiority that can be exerciſed by one being 
over another. Wherefore it is requiſite to the very 
eſſence of a law, that it be made by the ſupreme 
power. Sovereignty and legiſlature are indeed con- 
yertible terms; one cannot ſubſiſt without the other. 
This will naturally lead us, into a ſhort inquiry 
concerning the nature of ſocjety and civil govern- 
ment; and the natural, inherent right that belongs 
to the ſovereignity of a ſtate, wherever that ſove- 
reignty be lodged, of making and enforcing laws. 
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mans were denominated privi- 


legia, or private laws, of which 
Cicero (de leg. 3. 19. and in 
his oration fro domo, 17.) thus 
ſpeaks : ** Yetant leges ſacratæ, 


« vetant duodecim tabulæ, lege: 
% privatis hominibus irrogart 3 id 
& enim eſt privilegium. Nemo 
ce unguam tulit, nil eff crudeli- 
& us, nihil pernicioſus, nihil 4 
„ minus Ac civitas re pat.” 


\ The only true and natural foundations of ſociety 
are the wants and the fears of individualy,] Not 
that we can believe, with ſome theoretical writers, 
that there ever was a time when there was no ſuch 
thing as ſociety, either natural or civil; and that 
from the impulſe of reaſon, and through a ſenſe of 


their wants and weakneſſes, individuals met together 


in a large plain, entered into an original contract, 
and choſe the talleſt man preſent to be their governor. 
This notion of an actually exiſting unconnected ſtate 
of nature, is too wild to be ſeriouſly admitted: and 
beſides it is plainly contradictory to the revealed ac- 
counts of the primitive . of mankind, and their 
preſervation two thouſand years afterwards; both 
which were effected by the means of ſingle families. 
Theſe formed the firſt natural ſociety, among them- 
ſelves; which, every day extending it's limits, laid 
the firſt though imperfect rudiments of civil or po- 
| litical ſociety: and when it too large to ſubſiſt 

with convenience in that paſtoral ſtate wherein the 
patriarchs appear to have lived, it neceſſarily ſubdi- 

vided itſelf by various migrations into more. Afﬀ- 

terwards, as agriculture increaſed, which employs 

and can maintain a much greater number of hands, 
migrations became leſs frequent: and various tribes, 
which had formerly ſeparated, reunited again; ſome- 
times by compulſion and conqueſt, ſometimes by ac- 
cident, and ſometimes perhaps by compact. But, 
though ſociety had not its formal beginning from any 
convention of individuals, actuated by their wants 
and their fears; yet it is the ſenſe of their weakneſs 
and . ion that teeps mankind together, that 
_ demonſtrates the neceſſity of this union, and that 
therefore is the ſolid and natural foundation, as well 


as the cement, of civil ſociety. And this is what we | 


mean by the original contract of ſociety ; which, tho? 
perhaps in no inftance it has'ever been formally ex- 
preſſed at the firſt inſtitution of a ſtate, yet in nature 
and reaſon muſt always be underſtood and implied, 
in the very act of aſſociating together: namely, that 
the whole ſhould protect all its parts, and that every 
part ſhould pay obedience to the will of the whole; 
or, in other words, that the community ſhould guard 


* 
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the rights of each individual member, and that (in 
urn for this protection) each individual fhould 
ubmit to the laws of the community ; without which 
ſubmiſſion of all it was impoſſible that protection 
could be certainly extended to any. - 4 
For when civil ſociety is once formed, government 
at the ſame time reſults of courſe, as neceſſary ta 
reſerve and to keep that ſociety. in order. Unleſe 
 lome ſuperior be conſtituted, whoſe commands and 
decifions all the members are bound to obey, they 
would ſtill remain as in a ſtate of nature, without 
any judge upon earth to define their. ſeveral. rights, 
and redreſs their ſeveral wrongs. But, as all- the 
members which compoſe the ſociety were naturally 
ual, it may be aſked, in whoſe hands are the reins 
of vernment to be entruſted ? To this the general 
— 2 is eaſy; but the application of it to particu- 
lar caſes has occafioned one half of thoſe miſchiefs, 
Which are apt to proceed from miſguided political 
weal. In general, all mankind will agree that go- 
vernment ſhould be repoſed in ſuch perſons, in whom 
thoſe qualities are, moſt likely to be found, the per- 
ſection of which is among the attributes of him whe 
is emphatically ſtiled the ſupreme being; the three 
grand requiſites,.] mean, of wiſdom, of goodneſs, 
and of power; wiſdom, to diſcern the real. intereſt 
of the community; goodneſs, to endeavour always 
_ to purſue that real. intereſt; and ſtrength, - or power, 
to carry this knowledge and intention into action. 
"Theſe are the natural foundations of ſovereignty, 4 
and thefe are the requiſites that ought to be found 3 
P 
c 
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in every well-conſtituted frame of government. 
How the ſeveral forms of government we now ſee 
in the world at firſt actually began, is matter of great 
uncertainty, and has occaſioned infinite diſputes. + It 
is not my buſineſs, or intention to enter inte any of F 
chem. However they: began; or by what right ſo- j 
| ever they ſubſiſt, chere ia and muſt be in all of them ; 


a a ſupreme, irreſiſtible, abſolute, uncontrolled autho- A 
rity, in which. the jura- ſummit imperii, or the rights N 
of ſovereignty, reſide. And this authority is placed A 
inghols hands, wherein (according to the opinion of of 
the founders of ſuch reſpective Kates, eigher expreſ3- 
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ly gien, or collected from their tacit e 
the qualities requiſite for ſupremacy, wiſdom, good - 
neſs, and power, are the moſt likely to be found. 
The political writers of antiquity will not allow 
more than three regular forms of government {'the 
firſt, when the ſovereign power is aq [rv in an ag- 
gregate aſſembly conſiſting of all the free members 
of a community, which is called a democracy; ) the 
ſecond, (when It is lodged in a council, com ts 
ſelect members, and then it is ſtiled an ariftocracy 
the laſt, (When it is entruſted in the hands of a — 
perſon, and then it takes the name of a monarchy.) 
All other ſpecies of government, they ſay, are either 
corruptions ef, or reducible to, theſe three. net 
By the ſovereign power, as was before obſerved,” 
is meant the making of laws) for wherever that 
power reſides, all Ser maſt conform to, and be 
directed by it, whatever appearance the outward 
form and adminiftration of the government may put 
on. For it is at any time in the option of the legi- 
ſlature to alter that form and adminiſtration by a 
new edit or rule, and to put the execution of the 
laws into whatever hands it pleaſes; by conftitutin 
one, or a few, or many executive magiſtrates: an 
all the other powers of the ſtate muſt obey the legi- 
flative power in the diſcharge of their ſeveral func- 
tions, or elſe the conſtitution is at an end. =O 
In a democracy, where the right of making laws 
reſides in the people at large, public virtue, or 
eſs of intention, is more likely to be found. 
than either of the other qualities of government. 
Popular aſſemblies are frequently fooliſh in their 
contrivance, and weak in their execution; but ge- 
nerally mean to do the thing that is right and juſt, 
and have always a degree of parriotifm or public 
WE In ariſtocracies there is more ' wiſdom to be 
found, than in the other frames of government; be- 
ing compoſed, or intended to be compoſed, of the 
moſt experienced citizens : but there is leſp honeſty 
than in a republic, and leſs ſtrength than in a mo- 
narchy. A monarchy is indeed the moſt powerful 
of x4 20 by the eatire 8 of the legiſla - 
Vol. | ; a 
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„ had in general no idea of 
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and enter to different intereſts, 
nu parliament, and has the ſu⸗ 
every ching; chere can no incon- 
venience be — dy either of the three branch. 
es, but will de withftood by one of the other two; 
each branch being armed with a negative a 
ſuffeient to repel any innovation which urch 
inexpetient or dangerous. 

Here then is Jodged the ſovereignty of the Brieifh 
conſtitution ; and Jodged as beneficially as ts poſſible 
for ſociety. For in no other ſhape could we be ſo 
certain of finding the three great qualities of go- 
vernment ſo well aud e 
preme power were one of che three 
branches — *. we muſt be. expoſed to che in- 
' conveniences of either abſolute monarchy,” ariſtoera- 
ey, or democracy; . fo want — — Om 

rinci 1 ents 4 tue, 
- ar. — IF ic Les lig in any two of 
the branches; for inſtance, in the King and houſe 
of lords, our laws might be providently made, and 
well executed, but they might not have always' the 
goed of the people in view: if lodged in the king 
and commons, we ſhould want that eircuth 
and mediatery caution, which the wiſdom of the 
peers is to afford: if the ſupreme rights of lepiſla- 
ture were lodged ih the two houſes only, and the 
king had no tive upon their proceedings, they 
* de np 1 incroach upon the royal prero- 
gave, or perhaps te aboliſh the kinyly office, and 
thereby weaken (if not totally deſtroy) the Arengrh 
of the executive Power. Bet the conflitutional go- 
vernment of this iſland is ſo admirably "tempered | 
and compounded, chat _— can endanger or 

rt it, but deſtroying the equi ibrium of N 
tween one branch of. the | legiſlature. and e reſt. 
For if ever it ſhould hap — independenee 
of any one of the — ould be loft; or that it 
ihould become ſübſervient to the views of either of 
he other two, chere would ' ſoon be an end of our 

allitution. Fils * — would be changed 
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merefore is to act 25 one man, it ought to act by one 
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from that, which (upon the ſuppoſition of an origi. 
val contract, either actual or implied) is preſumed u 
have been originally ſet up by the general conſent 
and fundamental act of the ſociety: and ſuch : 
change, however effected, is according to Mr. Locke: 
(who perhaps carries his theory too far) at onee an 
entire diſſolution of the bands of government; and 
the people are thereby reduced to a ſtate of anarchy, 
with itberty to conſlitute to themſelves a new legi- 
For —— curſorily confidered the three uſual 
ſpecies of government, and our own fingular conſii. 
tution, felected and compounded from them all, I 
proceed to obſerve, that, as the power of making 
Jaws conſtitutes the ſupreme authority, ſo wherere: 
the ſupreme authority in any ftate reſides, it is the 
right of that authority to make laws; that is, in 
the words of our definition, 1% preſcrile the rule tf 
civil action. And this may be diſcovered from th: 
very end and inſlitution of civil ſtates. For a fla 


dividuals, united for their ſafety and convenience, 
and intending to act together as one man. If i 


uniform will. Put inaſmuch as — 
nities are made up of many natural perſons, each 6 
whom has his particular will and inelinadon, cheſe 
ſevcral wills cannot by any natural union be — 
* | harmony, ſo as to conſtitute and produce that one 

uniform will of the whole. It can therefore be no 
otherwiſe produced, that by a political union; bl 
the conſent of all perſons to ſubmit their own pn 
vate wills to the will of one man, or of one or mor fir; 
aſſemblies of men, to whom the ſupreme aut horiii on] 
is entruſted; and this will of that one man, or aſo 
ſemblage of men, is in different ſtates, according ll the 
their different conſtitutions, underſtood to be Ja. 
Thus far as to the right of the ſupreme, power ! 
make laws; but farther, it is its duty likewaſe., Fe 
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that they receive directions from the 
xy of that its will. But as it is 1 
a multitude, to give in junctions to erery particular 
man, relative to each. partic 
fore incumbent on the ſtate to efabliſh $2 genera 
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ws +. And: this, in order that ever man may 
know what to look upon as his own, what as ano- 


ther's; what: abies and what relative duties are 


neſt, diſhoneſt, or indifferent ; what degree. every 
man retains of his liberty; What he has 
given V 2 e e een oi 
— what manner each perſon is to moderate the 
exerciſe of thoſe rights which th 
he — in order to ente ee the pub- 

tranq 1 

— has bean adap | Joan 
1 I; 
ly evident; that, „ municipal lav it à rule of civil 


1 brane. ry, that it is a 


| this is onge dene, it will fellow af courſe cha t it is 
hkewiſe the buſineſs af the law , confidered-as a rule 

af civil conduct, to enforce theſe rights . and. to re- 

frain ar redreſs. theſe wrongs. * Paine ine there 
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required at his hands; what is ta be efteemed ho- 


the ſtate aſ- 
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S ark and laid down ) another, divegory ; 


ereby the ſubject is inft1 and enjoined to ob- 
thoſe rights; and to abſtain from the commiſ.- 


8 
non of thoſe 5 80 à third, remedial C hereby a 
method is pointed Gut to recover a man's private 


rights, or — his private to which 
may be added a fourth, uſually termed the fandion, 
or vindicatery branch of the law 1 it is fig. 
nified what evil or ny ly ſhall be incurred by ſuch 


As commit any yron and r ne· 
Slect their duty. * 85 


With e dc h ef bett, the diclerarory 


part of 2 law, this depends not ſo much 
upon the law of revelation or of nature, as upon the 
wiſdom and will of the legiflator. This doctrine, 
Which before was flightly touched, deſerves a more 
Particular explication. Thoſe rights then which 
God and nature have eftabliſhed, and 'are therefore 
called 1 1 or” Ems zs are life and” liberty, 
need ndi the aid of human laws to be more effectu- 
ally inveſted in every man than they are; neither 
do they receive any additional ſtrength de- 
elared by che municipal laws to be inviolable. Or 
the contrary, no human legiflature has power to 
A abridge or deftroy them, unleſs the owner -him- 
ſelf commit ſome ad that amounts to a forfeiture 
Neither do divine or natural dier (fuch as,” for in- 
ſtance, the worſhip of God, the maintenance of 
children, and the like) receive any ſtronger ſanction 
from being alſo declared to be duties by che law of 
he land. The caſe is the ſame as to trimes and 
miſdemeſnors, (cat are forbidden by the ſuperior 
Aas, and therefore Rile® mala in ſe, ſuch as mur 
der, theft, aud "perjury vhich contract no additt- 


e being g declared unlawful” by the 
Y For that legiſlature in all cheſe 
. caſes acts only, 


the was before obſerved, in 3 

nation o eat lawgi ver, tranſeribing and pu 

Hifhing bis 2 that upon xhe Whole, the 
Ji endes no fore 


8 pant 'of the munici 
er operation at all, with regard to actions that art 


. and intrinſically right or wrong: 


FEY with 
ent, the caſe — 2 . — 

ther right or wrong, juſt or unjuſt, duties or miſdes ; 

meſnors, according n | 


y carrying on on nant of ci | 
— common law has declared, 
the good of he wile do int upon matri- 
oo and right "ihe huſband; 
1 has declared all monopolies a _ 
| Public offence © yet that right, and this offence; have 
no foundation in nature; are merely created hy 
the law for che puiphſe.of civil ſociety#- Andiſome- 
times, where the thing itſelf has its xiſe ſrom the 
law of nature, the particular circumſtances and mode 
of doing it become right or wrong, as che laws of 
the land ſhall direct. Thus, for Inſtance, in civil 
Auties; obedienee to ſuperiors is the doctrine f 
2 as well as natural religion; but whe | thoſe 
iors ſhall be, and in what carcumſtances, or to : 
_—_ degrees they ſhall be obeyed, it is the 
1 human — to determine. e 
or crimes, it muſt be left to our on legiſlature 
decide, in what caſes the ſeifin another's A 
amount to a  treſpaſs.or a ; and where it ſhalt 
ve a juſtifiable acti 
he of diſtreſs for rent. 
5 "Thus a ae: declaratory TR hs hw” 
ch. upon rhe 
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Lea and 
—— Franc Fae 
—— we mean properly, when we — 
the pvotection of che law. When, for inſtance, the 
elec part of the lass has Hd, * that the geld 
* or inhermunce, which be to Titius's father, 
Whos wary his death in Titius; and the direftory. 

biddes any one to ener on ano 

property, without the leave of che owner:” - 

if Gajus After chis will prefume to take poſſeſſion of 
the land, the reardial part of the law will then in- 
id office; will make Gaius reſtore the poſ- 


** enn ene | 


_ Snaugs 22202 yhhtn nhl oth ag age. or: 


> Wah: e be a of lam, or db evil 
chat may anend the . blie duties; it 3s 
pry tar” that human ve for the moſt 
on of heir laws rake | 


the hes allo cn —— obedience 
koh municipal law, are in themſelves the beſt and 
moſt valuable of all rewards. Becauſe alſo, were the 
exerciſe of every virtue to be enforced-by'the oſal 
of panitular /vewards, it were impoſſible tor any 


ate e furniſh ſock endugh For ſo profuſe a boun- 


ty. And ' farther, bscauſe the | dread of evil is 2 
— — H— 

proſpect which reaſons, though 
rudent beſt of rewards is fometmes of en- 
five uſe, yet we find that thaſe eivil laws, Which 
Co and enjpin our du do feldom, f ever, 

poſe any privilege or giſt to ſuch as obey the 
hw; but do 3 armed wich a penalty 
1 tranſgrefſors, eher epreſily de- 
che nature and ef che puni 
le leaving it to the Gifcrecon of the judges, and 


* Locke, Hum Und. b. c. 21. 


6. 2. - Laws in general, _- 
thoſe ah are. entruſted wich the care of. putting ; 


the laws in execution. 1 


Of all the parts of a law the 8 elfectusl is the 


 vindicatory. For it is but loſt labour to ſay, do this, 


or avoid that, unleſs we alſo declare, this ſhall | 


2 + os. the conſequence of your ; non-compliance.” 
We muſt therefore obſerve, that the main ſtrength 
and force of a law conſiſts in the penalty annexed to 


ii.) (Herein, is to be found the Principe! ee | 


. yet laws. 


Legler and their MA are ſaid to-c compel and 

| e, not that by any natural violence they ſo con- 

| ral a man, as to render it impoſſible for him to 
act otherwiſe than as they direct, which is the ſtriẽt 
ſenſe of obligation: but becauſe, by declaring and 


3 a penalty againſt offenders, they bring it 


to paſs that no man can eaſily chooſe to 
the 12 fince, by reaſon of the impending correc- 
tion, compliance is in a high degree r to 
diſobedience. And, even where rewards, ar 
poſed as well as uniſhme e e ce obb 
1 4 the * eems chi y to conſiſt in th 
ty. ; for, rewards, in their nature, can only ger/u 
and allure ; nothing is com {or but Lad 2 
1 It is true, it hath been ola 
by the principal of our ethical writers, chat 
laws are binding upon men's conſciences. 17 k 7 Fong: 
were the only, or mk forcible obli gation i 
only would regard the laws, and-t No hl 


them at defiance. And, true as this prince 1 - 
4 


pub. ſtill be underſtood with ſome reſtri reſtriction. 


olds, I 1 apprehend, as to rights; and that, when 5 


the law. has determined the field to belong to Titius, 
it is matter of conſcience no longer to withhold or 
to invade it. So alſo in regard to natural duties, and 
ſuch offences as are mala i 4 f 


conſcience, becauſe we are bound by. gener laws, 
before thoſe human laws were in being, to perform 
che 1 * Gen oo from the other. Butin _ 
to thoſe laws w enjoin only poſitive duties,” à 

ur only. ſuch * a5 are not * in —— 1 ale 
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here we are bu ind in 
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probibitia merely, without any intermixture of 85 
ral guilt, annexing a penalty to non- compliance“, 
here I a prehend A nice is no farther concern- | 
ed, than hy eg ſubmiſſion to the penalty, in 
caſe of our breach of thoſe laws; for otherwiſe the 
multitude of penal laws in the ſtate would not only be 
looked _—_ as an impolitic, but would alſo be a ve- 
ry wicked ching; if every ſuck law were a ſnare for 
A Siſtteves If the fubject. But in theſe caſes the 
alternative is offered to every man; eicher abſtain 
from this, or ſubmit fo loch a penalty; and his 
conſcience will be clear, whichever fide 70 the alter⸗ 
native he thinks proper to embrace. Thus, by che ſta- 
tutes for preferving the game, a penalty is denoun- 
cet againff every angualitkes perſon that kills a hare, 
and a ataft 3 perſon who poſſeſſes a partridge in 
. too, by other ſtatutes, pecuniary 
br eg are inflited f for ror; g trades 8 
ng an Nticethy ereto, Tor not urying 
the 4 ee 405 not orming flatute- 
Work on the public-roads and for innumeràble other 
ont ve miſdemefnors. Now theſe prohibitory laws 
det make the tranfgreſſion a' moral offerice, or 
fin: rhe only obligation fn in conſcience is to ſubmit to 
"the penalty, if levied. It muſt however be obſerved, 
That we are here ſpeaking of laws that are fimply 
and purely penal, where the thing forbidden or en- 
er is Wholl oy a matter of indi ce, and where 
penalty inflicted is an adequate 1 2p re for 


— "evil inconvenience ſi ſupp poſed to ari iſe from the 


offence. ' But where ** ence to the law involves 
= it alſo any er public miſchief. or r private 
Injury, there 2 f. i our former dif inction, | 
nad 11 alſo an offence againſt conſcience 7. | 
I have 14 0 we” zh the Jefinition 1d down 
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« right, and hibiting what is wrong;” in he 
a of which I have ae to inter- 
wenve a few uſeful 7 1 concerning the narure 
of civil government, obligation of human 
Jaws. Before I conclude ai K les. it may oof 
os to add a few, obferrations concerning th de in. 
erution of las. ' 
en any. doubt arofe upon the & beate e 4s 
che Rami laws, the uſfge. was to ſtate the eaſt ro, 
the emperor in writing, e his opinion . 0 | 
it. This was certainly a bad method of interpreta 
tion. To interrogate the Iegiſlature to decide partt- 
cular difputes, is not only endleſs, but elec pint 
room for partiality Ane effion. The anfwers of 
the emperor were called His reſtripts, and'thefe Rad 
in fucceeding caſts the force of perpetual laws ; 
though they ought'to Ve car difttiguiſhed, bx 
erery Fe cwitian, from thofe general epnſtitu- 
don, which: had. only the nature of things tb their 
ite Tue . emperor Macrinus, . as, his hiftarian - 
itolinus informs us, had once reſolved:to abolifh 
e reſcripts, and retain. only the general edicts 
Be could not Bear that the Haſty and erude au wen 
of ſuck princes as Cammodis and Caracalla ffi 
be revexencec as laws, But Juffinian, thou ocker. 
wiſe®, and he haspreſerved them. all. In ke man? 
ner the canon laws, or decretal epiffles of the Pepe 
are all of them reſcripts in. the. Arie ſenſe. Con- 
traxy to all true forms of ſöni x ps ror 
particulars to generals.” Soy 
The faireſt and moſt ron me method 3 i 
the wilt of dhe, le EN 8 by 2 on 
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121 ;rotiah theſe 1 figns Are ei- 
Ag. Fe words, the contꝭ matter, 2 ; 
effects and” caplequence,” or "the, fei Fade 
the on "Let, us take à ſhort view 0 AI. N 
| ords are generally to be underſtood ity th 
ug and moſt — 1 een ig not J 3 
d the FJropri 645. ama, . air K 
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and 


Inzao0D. 


& | of it Narvaz of 
popular uſe. Thus the ly mentioned by Puf- 
fendorf ?, which forbad a layman to lay hands on 
ee was Achudged to Extend to him, who had hurt 

a, pneſt with; a. weapon. ; terms of art, or 


ucal. terms, . muſt be n accordin to the ac- 
ceptation of the learned in each art, trade, and ſei - 


ond, is limited “ to the princeſs So 


phia, and 


eirs of her body, Vang roteſtants, it be- 
By wee, to call in che affiſlance of lawyers, 
Mu the 0 n " ny 
3 v in a e ee on 
* er neal 2 : 
"al If words happen to be Rtill dubious, we may 
Aab their meaning from the context) with which 


It may be of ſingular uſe to compare a word, or a 
ſentence, whenever 13 are ambiguous, equivocal, 
or intricate. proeme, or preamble, is 
often called in to 10 b 615 the n of an act of 
parliament. Of the ſame nature and uſe is the com- 
| pariſon of a law with other laws, that are made by 
| Te lame legiſlator, that have ſome affinity with the 
TubjeQ, or expreſaly relate to the ſame point. 
Thus, when the law of England declares murder to 
be PC. without benefit of clergy, we muſt reſort 
to the ſame law of England, to learn what the benefit 
of clergy is: and » 22 che common law cenſures 
iacal contracts, it affords great light to the ſub- 
ject to erer what * canon 02 has red to 


8 


15 he \[abjeb. 2 = words are always to 
as having; a regard thereto; for that 


2 $ ſuppoſed to be in the eye of the le Ber. 
4 1 "es his expreſſions directed to that 0 
5 wed A $4. a of our Edward III. meg all delete 
Perſons to purc proviſions at ome, it might 
roar the buyin gr pre and other victual; 
but when. we confider that the ſtature was made to 
ee the uſurpations of the papal fee, and that 
notnĩnations to benefices by * pope were called 
9 1. of N. and N. 5 1. 3 


F the ae of foulemens, where the crown 


. a ae. 


* 


— 


proviſions, we ſhall ſee that the reſtraint is intended 
to be laid upon ſuch proviſions only. 


to the ed and: conſequence, the rule is, 
that where words bear either none, 'or a very abſurd 
ſignification, if literally underſtood, we mutt a lit- 
tle deviate from the received ſenſe of them.) There- 
fore the Bolognian law, mentioned by Puffendorf , 
which enacted that whoever drew blood in the 
« ſtreets ſhould be puniſhed with the utmoſt feveri- 
« ty,” was held after long debate not to extend to 
the ſurgeon, who opened the vein of a perſon that 
felldown in the ſtreet with a fit. 3 
1 be. laſtly, the moſt univerſal and effectual way 
ef diſcovering che true meaning of a law, when the 
words are dubious, is by conſidering the reaſon and 
[pirit of it; or the cauſe which moved the legiſlator 
to enact it.) For when this, reaſon ceaſes, the law. 
itſelf ought ikewiſe to ceaſe with it. An inſtance of 
this is given in a caſe put by Cicero, or whoever was 
the $6, of the treatiſe inſcribed to Herennius *.. 
There was a law, that thoſe who in a ſtorm forſook 
the ſhip ſhould forfeit all property therein; and that 
the ſhip and lading ſhould belong entirely to thoſe 
who ſtaid in it. fn a dangerous tempeſt all the ma- 
riners forſook the ſhip, except only one ſick paſſen- 
ger, Who by reaſon of his diteaſe was -unable to get 
out and eſcape, By chance the ſhip came ſafe to 
port. The fick man kept poſſeſſion, and claimed the 
benefit of the law. Now here all the learned agree, 
that the fick man is not within the reaſon of the = 
for the reaſon of making it was, to give encouræge- 
ment to ſuch as ſhould venture their lives to fave the 
gelſc] : but this is a merit, which he could never 
pretend to, who neither ſtaid in the ſhip upon that 
account, nor contributed any thing to its preſerya- 
(10N, 
From this method of interpreting laws, by the 
reaſon of them, ariſes what — e ; Which is 
thus defined by Grotius*, (che correction of chat, 


© J. 5. c. 12.4.8. 7; $7 I 2 de equitate. F. 3. 
Vor. I. 7 , 
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herein the law (by reaſon of its univerſality) is 
© deficient,) For tince in laws all cafes cannot be 
foreſeen or expreſſed, it is neceffary, that when the 
1 decrees of the law come to be applied to 
particular cafes, there ſhould be ſomewhere a power 
_ veſted of defining thoſe circumſtances, which (had 
they been foreſeen) the legiſlator himſelf would have 
exprefſed. And theſe are the caſes, which accord- 
ing to Grotius, lex non exaFt dgfinit, ſed arbitrio Boni 
& viri permittit.” SRI Ou 
Equity thus rn, eſſentially, upon the par- 
ticular circumſtances of each individual cafe, there 
can be no eftabliſhed rules and fixed preceprs of equi- 
ty laid down, without deftroying its very effence, 
and reducing it to a poſitive law. And, on the other 
hand, the liberty of confidering all caſes in an equi- 
table light muſt not be indulged too far; left there- 
by we deſtroy all law, and leave the decifion of eve- 
ry queſtion entirely in the breaft of the Judge. And 
law, without equity, though hard and diſagreeable, 
is much more deſirable for the public good, than 
8 without law: which would make every judge 
a 8 and introduce moſt infinite co n; 
as there would chen be almoſt as many different rule: 
. of action laid down in our courts, as there are differ- 
-  Ences of capacity and ſentiment in the human mind. 
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. OF THE LAWS OF ENGLAND. 
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Tu municipal law of England, or tbe 5 of 
civil conduct preſcribed to the inhabitants of this 
kingdom, may with ſufficient propriety be divided into 
two kinds; the {x non ſcripta, the unwritten,” or 
common law; and * lex ſeripta, the written, or 
ſtatute law. 5 
7 The lex non ſeripta, or unwritten law, includes gt 
only general cuſtoms, or the — * prope 
called; but alſo the particular cyfoms of — | 
2 the — ac and like wiſe thoſe ae enain pars | 
| that are by cuſtom obſerved only in certain courts | 
( and juriſdictions. — 
When I call theſe nar: of. our. law 
ſcripta, I would not be underſtood as if thoſe 
laws were at preſent merely oral, or communicated 
from the former ages to the preſent ſolely by. word 
of mouth. It is true indeed that, in the 
ignorance of letters which formerly 1 che 
whole weſtern world, all la ws were D tradition 
al; for this plain reaſon, becauſe the x day among 
which they prevailed had but little idea of v 
Thus the Britiſh as well as the Gallic druids con 
mittedall their laws as well as learning to memory *; | 
and it is ſaid of the primitive Saxons here, as w 
as their brethren on the continent, that leges /olg 
memoria et uſu reinebant *. t, with us at preſent, 
the monuments and evidences of our legal cuſtoms 
are contained in the records of the ſeveral courts 
A in books of reports and judicial deciſſons, 
in the treatiſes of learned fages of the profeſſion, _ 
reſerved and handed down to us from the times of 
heſt po af our law However I therefore ſtile theſe _ 
leges non ſcripts, N their origi . 
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nal inflitution and authority are not ſet down in 
writing, as acts of parliament are, but they receive 
their binding power, and the force of laws, by long 
and immemorial uſage, and by their univerſal re- 
| ception throughout the kingdom. In like manner; 
| 2s Aulus Gellius defines the jus non ſcriptum to be 
[ - that, which is © azcito et illiterats hominum conſenſu c 
Z « moribus expriſſum. FA. | TA 
Our ancient lawyers, and particularly Forteſcue 3, 

_ 2nfiſt with abundance of warmth, that theſe- cuſtoms 
are as old as the primitive Britons; and continued 
down, through the ſeveral mutations of government 
and inhabitants, to the preſent time, —— and 
unadulterated. This may be the caſe as to fone: 
but in general, as Mr. Selden in his notes obſerves, 
this = muſt be underſtood with many grain: 
of allowance; and ought only to ſignify, as the 
truth ſeems to be, that there ucver was any formal 
exchange of one ſyftem of laws for another : though 

_ _ doubtlels by the intermixture of adventitious nations, 
che Romans, the Pits, the Saxons, the Danes, ard 
the Normans, they mutt have inſenſibly introduced 
and incorporated many of their own cuſtoms with 
thoſe that were before eſtabliſned; thereby in all proba- 
bility improving the texture and wiſdom of the whole, 
by the accumulated wiſdom of divers particular 
countries. Our laws, ſaith lord Bacon !“, are mixed 

as our language: and, as our language is ſo much 
= the richer, the laws are the more complete. 
ö And indeed our antiquaries and early hiſtorians do 
+ all poſitively aſſure us, that our body of laws is of 
this compounded nature. For they tell us, that in 
the time of Alfred the local cufioms of the ſeveral 

| Provinces of the kingdom were grown ſo various, 
that he found it expedient to compile his domebort 
or liber judicialis, for the general uſe of the whole 
kingdom. This book is Rid to have been extant ſo 
late as the reign of king Edward the fourth, but is 
i now unfortunately loſt. It contained, we may 
probably ſuppoſe, the principal maxims of the com- 
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mon law, the penalties for miſdemeſnors, and the 
forms of  judical proceedings. Thus much may at 
leaſt be collected rom — injunction to obſerve it, 
which we find in the laws of 12 Edward the elder, 

the ſon of Alfred v. — W eppedis 2 7 | 
« ſunt etiam atque etiam equas ſe 
fe \ Perinde as in judiciali bro Saxonice, 
e habetur 5 nec quicquam formident 
Sazonice, foleriue) « audafter & 


ion and eſtabli ks of the Danes 
in abu yg ich followed after, introduced 
new cuſtoms, and cauſed this CET of Alfred i in many 
provinces to fall into diſuſe; or at leaſt to be mixed 
— debaſed with other laws of a coarſer alloy. 80 
_ —_ _w_ beginning of the eleventh century 
rigcipal ſyſtems of laws, prevailing 
in i ng 4 1. The Mercen- Lage, or Mer- 
cian laws, which were obſerved in many of the 
midland counties, and thoſe bordering on the princi- 
pality of Wales, the retreat of the antient Britons; 


and therefore very probably intermixed with the Bri- 
tiſh or Druidical cuſtoms. 2. The hh bran ff nts 
or-laws of the weſt Saxons, which obtained in the 
counties to the fouth and weſt of the ONS Fro 
Keat 8 | 


ties, and 8 on -= eaſtern coaſt, 4 part moſt 15 
expaſed to the viſits of that piratical people. As for 
the very northern Provinces, they were at that time 
under a diſtinct government 5, 

Out of — laws, Roger Re 7 and Ras. 
nulphus Ceſtrenſis s inform us, king Edward the 
confeſſor extracted one uniform LO or gigen of lays, 
to be obſerved throughout. the whole kingdom 55 

. 7 in Hen, II. | 
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though Hoveden and the author of an old manu- 
ſcript chronicle 9 aſſure us —_— _ — — 
was projected and begun by his grandfather kin 
Lage. 24 indeed F diveſt of the F 
nature has been conſtantly found expedient, and 
therefore put in practice by other great nations, 
which were formed from an aſſemblage of little pro- 
vinces, governed by peculiar cuſtoms. As in Portu- 
|, under king Edward, about the beginning of 
e fifteenth century ©: in Spain under Alonzo X, 
who about the year 1250 executed the plan of his 
father St. Ferdinand, and collected all' the provin- 
cial cuſtoms into one uniform law, in the celebrat- 


ed code entitled lar partidas* : and in Sweden, about 


_ the ſame zra; when a univerſal body of common 


law was compiled out of the particular cuſtoms eſta- 
bliſhed by the laghmen of every province, and en- 
titled the land's lagh, being analogous to the con- 
won Jaws of Baphind *;- -- „ 

Both theſe undertakings, of king Edgar and Ed- 
ward the confeſſor, ſeem to have been no more 
than a new edition, or freſh promulgation, of 
Alfred's code or dome-book, with ſuch additions 
and improvements as the experience of a century 
and a half had ſuggeſted. For Alfred is 8 
ſtiled by the ſame hiſtorians the /egum Anglicanarum 
conditer, as Edward the confeſſor is the reſtitutor. 
Theſe however arethe laws which our hiſtories ſo often 
mention under the name of the laws of Edward the con- 


feſſor; which our anceſtors ſtruggled ſo hardly to main- 


tain, under the firſt princes of the Norman line; and 
which ſubſequent princes fo frequently promifed to 
keep and reſtore, as the moſt popular act they could 
do, when preſſed 3 emergencies or domeſ- 
tic difcontentss Theſe are the laws, that ſo vigo- 
zouſly withftood the repeated attacks of the civil 
law; which eftabliſhed in the twelfth century a 
new Roman empire over moſt of the ſtates of the 
continent: ſtates that have loſt, 1 upon 
that account, their political liberties; while the 
free conſtitution of England perhaps upon the ſame 
9 in Seld. ad Eadmer. 6. "Ibid. xx. 211. 
Mod. Un. Hiſt, xxii. 135. id. iii. 21. 58. 
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Account, has been rather improved than dedaſed; 
Theſe, in ſhort, are the laws which gave rife and 
original to that collection of maxims and cuſtoms, 
which is now known by the name of the common 
law. A name either given to it in contradiſtinftion 
= to other laws, as the ftatute law, the civil law, the 
law merchant and the like; or, more probably, as a 
law common to all the realm, the jus commune or 
folk-right mentioned by king Edward the elder, after 
the abolition of the ſeveral provincial cuſtoms and 
particular laws before-mentioned. OO 
But though this is the moſt likely foundation of 
this collection of maxims and cuftoms, yet the 
maxims and cuſtoms, ſo collected, are of higher 
antiquity than memory or hiſtory can reach: no- 
thing being more difficult than to aſcertam the 
reciſe beginning and firſt = of an antient and 
ong - eſtabliſhed cuſtom. ence it is, that in 
our law, the goodneſs of a cuſtom depends upon 
its having been. uſed time out of mind; or, in the 
ſolemnity of our legal phraſe, time whereof the me- 
mory of man runneth not to the contrary. This it 
is that gives it its weight and authority: and of 
this nature are the maxims and cuſtoms which com- 


25 the common law, or les non ſcripta, of this 
} m. 3944 „ 2 H „ 3 


This unwritten, or common, law is properly diſ- 
tinguiſhable into three kinds; 1. General cuſtoms ; 
which are the univerſal rule of the whole kingdom, 
and form the common law, in its ſtricter, and more 

uſual fignification. 2. Particular cuſtoms; which 
for the moſt part affect only the inhabitants of par- 
ticular diſtricts. 3. Certain particular laws; which | 
by cuſtom are adopted and uſed by ſome particular i 
courts of pretty general and extenſive juriſdiction . 
3H; to general cuſtoms, or the common 
law, properly ſo called; this is that law, by 
which proceedings and determinations in the king's 
orUnary- courts of juſtice are guided and direct. | 
ed. | This, for the moſt part, ſettles the courſ- 
in which lands deſcend by inheritance; the manner 
and form of acquiring and transferring property; 
the ſolemnities and obligation of contracts; the rules 
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Thus, fo n that there 
ior courts of record, the chancery, 
Gd the common pleas, and the ex- 
amen — the eldeſt ſon a i hair to bis 
ſtor ;—that property may acquired and 
ns by writing that a $f no validity 
ualeſs ſealed and delivered that wills ſhall be con- 
ſtrued more favourably, and deeds more ſtrictly; 
that money lent upon bond is recoverable by action 
of 122 —. * the public peace is an of- 
pd puniſhable by fine and impriſopment ;— 
e are doctrines that are not ſet down in any 
—— ſtatute or ordinance, but depend merely 
ulage, that is upon common law, 


into two 
E Label 


5 — eldeſt brocher 1 ſecond, 


in exclufion of the youngeſt : and 2. Eftabliſhed rules 
add maxims; as, that the king can do no wrong, 


ge mt. man eee — 
the hi Bus I take chaſe e þe one and the ſame 
thing“ For che authority of theſe maxima reſt en- 


tirely upon general reception and uſage, and the 
only method of proving, that this or that maxim is 
a rule of the common law, is by ſhewing, chat it 


| Jath beep always che cuſtom to oblerve it 


But a very natural, and very material queſtion 
' ariſes :| how aretheſe cuſtoms or maxima to be known, 
and by whom js their validuy to be determined. 
The anſwer is, by the judges in the feveral courts of 
. are the depoſitaries of the laws; the 

cles, who my decide in all caſes of doubt, 
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10 viginti annorum lucubrationes,” which Forteſcue 3 
mentions; and from — long perſonally accuſ- 
tomed to the judicial deciſions of their predeceſſors. 
And indeed thefs! judicial decifions are the principal 
— moſt authoritative evidence, that can be given, 
of che exiſtence of ſuch a cuſtom as ſhall form a part 
of the common law.] The judgment itſelf, and all 
the proceedings p is thereto, are carefully regiſ- 
tered and preſerved, under the name of records, in 
public repoſitories ſet apart for that particular pur- 
poſe; and to them frequent recourſe is had, when 
any critical queſtion ariſes, in the determination of 
which former precedents may give light or affiſtance- 
And therefore, even ſo early as the conqueſt, we 
find the prateritorum memoria eventorum* reckoned 
vp as one of the chief qualifications of thoſe, who 
were held to be © /gibur pairie optime inſlituti “. 
For it is an eftabliſhed rule to abide by former pre- 
cedents, where the ſame points come again in linga- 
tion; as well to ke e ſcale of juſtice even and 
ſteady, and not liable to waver with every new 
judge's opinion; as alſo becauſe the law in that 
caſe- being ſolemnly: declared and determined, what 
before was uncertain, and perhaps indifferent, 1s 
now become a permanent rule which it is not in the | 
breaſt of any best judge to alter or vary from, 
according to his private F 1: ith ; he being ſworn | 
to determine, not according to his own private / 
judgment, but according to the known laws and 
ciftoms of the land: not delegated to pronounee Aa 
new law, but to maintain and expound the old one. | 
Vet this rule admits of exception, where the former 
determination is moſt evidently contrary to reaſon; 
much more if it be clearly contrary to the divine law. 
But even in ſuch caſes the ſubſequent judges do not 
pretend to make a new law, but to vindicate the old 
one from miſrepreſentation. For if it be found that 
the former deciſion" is manifeſtly abſurd or unjuſt; it 
is declared, not that ſuch a ſentence was bad laav, ' 
but that it was vet law; that is, that it is not the 


; 


- * 5 ; Wo 4 8” * þ | a A 
2 cap. 8. "+ © Seld. review of Tith. c. 8. 


Of the La. Inrsor. 


. 

eſtabliſhed tuſtom of the realm, as * been errone- 
— 3 And hence it is that our lawyers 
* 


( 

3 copious in their encomiums on the 
law; that they tell us, that. 
wy is the perfection of reaſon, that it always. 
} intends to — <a thereto, and that what 18 not 
/ reaſon is not law. Not that the particular reaſon of 
/ every rule in the law can at this diſtance of time be 
always preciſely aſſigned; but it is ſufficient. that 
\ there be nothing in the rule flatly contradictory to. 
/ reaſon, and then the law will preſume it to be well 
founded 5. And it hath been an antient obſervation. 
in the laws of England, that whenever a ſtanding 
rule of law, of which the reaſon perhaps could not 
de remembered or diſcerned, hath been wantonly 
| broken in by ſtatutes or new reſotutions, the 
wiſdom of the rule hath. in the quel.ap red from 
_ the — — that have followed innova · 
'E Von. 
© The doftrine of the law then is this: Hat: 
dents and rules maſt be followed,” unlels flatly ab- 
ſurd or un ener 
ous at view, yet we owe . to 
former times, as not to ſe that they acted 
whally. without con ſideration. Ta illuſtrate this 
doctrine by examples. It determined, time 
out of mind, chat a brather of the half blood ſhall 
never ſucceed as heir to the eſtate of his half brother, 
but it ſhall rather eſcheat to the king, or other ſupe- 
| Ror lord. Now this is a pofirive law, fixed and * 
tabliſhed by cuſtom, which cuſtom is evinced by 
Judicial deciſions; and therefore can never be de- 
Parted from by an e 

NE IC haben. For herein is nothin iog T. 
py to natural juſtice: though the artiſicial rea- 
n of it, drawn from the feodal law, may not be 
— obvious to every body. And therefore, though 
modern judge, on account of a ſuppoſed haruſhip 


with the 6 di pot. Et ideorationescorumy, 
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upon the half brother, might wiſh it had been other-—- 
wiſe ſettled, yet it is not in his power to alter it. But 
if any court were now to determine, that an elder 
brother of the half blood 149,77 enter upon and ſeiſe 
| any lands that were purchaſed by his younger bro- 
ther, no ſubſequent judges would ſcruple to declare 

that ſuch prior determination was unjuſt, was unrea - 

ſonable, and therefore was not law. So that the Taw, 5 

and the opinion of the pudge, are not always converti?- 

ble terms, or one and the ſame thing; fioce it ſome- 

times may happen, that the judge may mifale the 

law. Upon whole, however, we may take it as 

2 n that the deciſions of courts of juſtiee 

u are the evidence of what is common law: in the 
ſame manner as in the civil law, what the emperor had | 
once determined, wis to ſerve for a guide for he 


The decifions therefore —— * are] held AW 
et regard, and are not erved as authen- 
9 of the ſeveral courts, but 
are handed out to public view in the numerous vo- 
lumes of reports which furniſh the lawyer's libra 


_—_ Its are e of are 8 with 
2 ſhort ry e proceedings which are pre- 
8 the records, the arguments on Lech 
Ades, and reafons the court gave for its judg- 


ment; taken down jn ſhort notes by perſons preſent 
at the determination. And theſe ſerve as indexes to, 
and alſo to explain, the records; which always, in 
matters of quence and nicety, the judges direct 


to be ſearched. 1 are extant in a re 

ſeries from the reign of Bag Eden che Hanf in. 
eluſive; and from his time to that of Henry the eighth 
2 taken by the prothonotarres, or chief ſtribes of 
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regulations, been continued to this day: for, though 
king James I. at the inſtance of Lord Bacon appoint- 
ed two reporters * with a handſome ſtipend for this 
purpoſe, yet that wiſe inſtitution was ſoon neglected; 
and, from the reien of Henry VIII. to the preſent 
time, this taſk has (been executed by many private 
and conpmporary e wao ſometimes through 
haſte and inaccuracy; ſontilimes through miſtake and 
want of ſkill, have publiſhed very crude and imper- 
fect (perhaps contradictory) accounts of one and the 
ſame determination. Some of the moſt valuable of 
the antient reports are thoſe publiſhed by lord chief 
juſtice Coke; a man of infiaite learning in his pro- 
Fon, though not a litile infected wich the pedan- 
try and quaintneſs of the times he lived in, which 
appear rongly in all his works, However his 
writings are ſo highly eſteemed, that they are gene- 
rally cited without the author's name. 
Beſides theſe reporters, there are alſo other au- 
thors, to whom great veneration and reſpect is paid 
by the ſtudents of the common law. Such are — 
vil and Bracton, Britton and Fleta, Hengham and 
Littleton, Statham, Brooke, Fitzherbert, and Staund- 
forde, with ſome others of antient date; whoſe trea- 
tiſes are cited as authority, and are evidence that 
caſes have formerly happened, in which ſuch and 
ſuch points were determined, which are now become 
ſettled and firſt principles. One of the laſt of theſe 
methodical writers.in point of time, whoſe works are 
of any intrinſic authority in the courts of juſtice, and 
do not enurely depend on the ftrengrh of their quo- 
tations from older authors, is the ſame learned judge 
we have juſt mentioned, Sir Edward Coke; who 
hath Vritten four volumes of inftitutes, as he i 
of thoſe princes, in whoſe reigns 


18 
6 Pat. 15 Fac. I. f. 18. 17 
6. 5 8 4 ö a 4 


reports; and in quoting them 
we uſually lay, 1 or 2 Rep. nat 
1 or 2 Coke's Rep. as in citing 
other authors. The reports of 
judge Croke are alſo cited in a 


the caſes reported in his three 


ce, - volumes were determined ; wrs. 
e | queen Elzabeth, king James, 


and king Charles the firſt ; as 
well as by the number of each 
volume. For ſometimes we call 
them 1, 2, and 3 Cro. but more 
commonly Cro. Eliz. Crs. Jac. 


6 4 


(3. 


collected and heaped together from the ancient re- 
ports and year art ber greatly defective in me- 
thod s. The ſecond: volume is a comment upon ma- 
ny old acts of parliament, without any ſyſtematical 
order; the third a more methodical treatiſe of the 


ſeveral ſpecies of courts ?. | 


immemorial cuſtom, or commen law, from time to 
time declared in the deciſions of the courts of juſ- 
tice: which decifions are preſerved among our pub- 
lie records; explained in our reports, and digeſted 
for general uſe in the authoritative writiags of the 
venerable ſages of the law. 


liberty, paid alſo a great regard to cuſtom; but not 
ſo much as our law: it only then adopting it, when 
che written law was deficient. Though the reaſons 
alledged in the digeſt ® will fully juſtify our practice, 
contradicted by, the written law. For ſince, ſays 
„Julianus, the written law binds: us for no other 


reaſon but becauſe it is approved by the judgment 
ple have approved without writing ought” alto to 


by ſuffrage, or by a uniform courſe of acting ac- 


2 11 i uſvally cited either by paid to the works of no other 
the name of Co. Litt. or as x writer; the generality of re- 


name. An honorary diſtincti- 1 Siderfin, and the like. 
en, which, we obſerved, is © Bf. 1: 3.3%. 
Vol. I. | . 
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And thus much for the firſt ground and chief cor- - 
ner ſtone of the laws of England, which is general 


The Roman law, as practiſed in the times of its 


in making it of equal authority with, when it is not 


« of the people, therefore thoſe laws which the deo- 


bind every body. For where is the difference, 
** whether the people declare their aſſent to a law 


* cordingly?” Thus did they reaſon while Rome 
Inſt. 4 ports and other tracts being | 


9 Theſe are cited as 2, 3, or quoted in the name of the com - | 
4 Inſt. without any author's piler, as 2 Ventris, 4 Leonard, 


of ExnciannD _ - | i — 


leaſed to call them, though they have little of he 
faflitationul method to warrant ſuch a title. The 
firſt, volume is a very extenfive comment upon a It- 
tle excellent treatife of tenures, compiled by judge 
Littleton in the reign of Edward IV. This comment 


is a rich mine of valuable common law learning, 


pleas of the crown; and the fourth an account of the 
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had ſome remains of her freedom: but when the 
_ Imperial tyranny came to be fully eſtabliſhed, the ci- 
vil laws ſpeak a very different language. Qu 
< principe placuit legis habet vigorem, cum populus, ei et 
in eum omne ſuum imperium et poteſtatem conferat,” 
ſays Ulpian *. Imperator ſolut et conditor. et inter- 
Cn t exiſtimatur,” ſays the code: and again, 
« ſacrilegit inſtar reſcripto principts obviari 3.” 
| x indeed 10 is Ns of 2 chiracteriftie marks of 
Engliſh liberty, that our common law depends upon 
_ cuſtom; which carries this internal evidence of free- 


dom along with it, that it probably was introduced 
Pu the voluntary conſent of the peop wo 


le. 
[2ag The ſecond branch of the unwritten laws 


ly the inhabitants of particular diſtricts. — 
Theſe particular cuſtoms, or ſome of them, are 
without doubt the remains of that multitude of lo- 
cal cuſtoms before- mentioned, out of which the 
common law, as it now ſtands, was collected at firſt 
by king Alfred, and afterwards by king Edgar and 
"Edward the confeſſor: each diſtrict mutually ſacri- 
ficing ſome of its own ſpecial uſages, in order that 
the whole kingdom might enjoy the benefit of one 
uniform and univerſal ſyftem of laws. But, for rea- 
ſons that have been now long forgotten, particular 
counties, cities, towns, manors, and lordſhips, were 
very early indulged with the privilege of abiding by 
their own cuſtoms, in contradichon to the reſt of 
the nation at large: which privilege is confirmed to 
them by ſeveral acts of parliament *. © | 
Such is the cuſtom of gavelkind in Kent and ſome 
ther parts of the kingdom (though perhaps it was 
alſo general till the 8 conqueſt) which or- 
dains, among other things, that not the eldeſt fon only 
of the father ſhall ſucceed to his inberitance, but all 
the ſons alike: and that, though the anceſtor be at- 
tainted and hanged, yet the heir ſhall ſucceed to his 


„„ 


2 F, L 4 . c. g. 
. K. 6. . 9.— 14 Edw. III. ft. 1. c. 1» 
3 and a Hen. IV. c. 1. 
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ngland are particular cuſtoms, or laws which affect | 
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eſtate, without any eſcheat to the lord. Such. 1s tlie 
cuſtom that prevails in divers antient bdroughs, and 
therefore called borouzh-engliſh, that the youngeſt 
fon ſhall inherit the eſtate, in preference to all his 
elder. brothers.—Such is the cuſtom in other bo- 
roughs, that a widow ſhall be entitled, for Irer dow- 
er, to all her huſband's lands; whereas at the com- 
mon law ſhe ſhall be endowed of one-third part on- 
iy.—Such alfo are the ſpecial and particular cuſtoms - 
of manors, of which every one has more or leſs, and 
which bind all the copyhold and cuſtomary tenants 
that hold of the ſaid manors.—Such likewiſe is the 
cuſtom of holding divers inferior courts, with power 
of trying cauſes, in cities and trading towns; the 
right of holding which, when no royal grant can 
be ſhewn, depends entirely upon immemorial and 
eſtabliſned uſage.— Such, laſtly, are many particu- 
lar cuſtoms within the city of London, with regard { 
to trade, apprentices, widows, orphans, and a varie- 
ty of other matters. All theſe are contrary to the 
general law of the land, and are only by ſpe- 
cial uſage; though the cuſtoms of London are alfo 
confirmed by act of parliarhent*. | 5 
To this head may moſt properly be referred a par- | 
ticular ſyſtem of cuſtoms uſed only among one 5 of 
the king's Tubjects, called the cuſtom of merchants 
or /ex mercatoria : which, however different from tHe  * 
neral rules. of the common law, is yet ingrafted - 
into it, and made a part of it“; being allowed, for 
the benefit of trade, to be of the utmoſt validity in 
all commerical tranſactions: for it is a maxim of law 
that * cuilibet in ſua arte credendum fl.. 
The rules relating to particular cuſtoms regard 
either the proof of their exiſtence ; their legality When 
| proved; or their uſual method of allowance. And 
| firſt, we will conſider the rules of 2 _ 
— As to gavelkind. and borough-engliſh, the law 
takes particular notice of them, , and there is no oo- 
caſion to prove that ſuch cuſtoms actually exiſt, but 
only that the lands in queſtion are ſubje& thereto. 
All other private cuſtoms muſt be particularly plead- 
32 Rep. 226. Cro. Car. 247. 6 Winch. 24. "PII | 
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eds, and as well the exiſtence of ſuch cuſtoms muſt 
be ſhewn, as that the thing in diſpute is within the 
cuſtom alleged. The ia in both caſes (both to 
ſhew the exiſtence of the cuſtom, as, that in the 
 * manor of Dale lands ſhall deſcend only to the 
* heirs male, and never to the heirs female; and 
alſo to ſhew * that the lands in queſtion are within 
that manor”) is by a jury of twelve men, and not 
by the judges; except the ſame particular cuſtom 
has been before tried, determined, and recorded in 
the ſame court. | | 
- The cuſtoms of London differ from all others in 
ping 2 trial: for, 3 1 of mn _ be 
rought in queſtion, it ſhall not be tri a jury, 
but — — — from the lord mayor and -+ ink 
by the mouth of their {a recorder, unleſs it be ſuch 
a cuſtom as the corporation is itſelf intereſted in, as 
2 right of taking toll, Oc. for then the law permits 
Ibem not to certify on their own behalf. 
When a cuſtom 3s actually, proved to exiſt, the 
next inquiry is into the Agality of it; for, if it is not 
2 good cuſtom, it ought to be no longer uſed. Ma. 
* lus uſus abolendus eff” is an eſtabliſhed maxim of 
the law. To make a particular, cuſtom good, the 
following are neceſſary requiſites. . 
I That it have been uſed 16” Tong, that che me- 
mary of man runneth not to the contrary. } So that, 
n one can ſhew.the beginning of it, it is no good 
cuſtom. For which reaſon no cuſtom can prevail 
againſt an expreſs act of parliament ; ſince the ſta- 
tute itſelf is a proof of a time when ſuch a cuſtom 
did not exiſt ,, "$46 | of 


© Litt. & . $ Hob. 8 ö. | ble 
9 Dr. & St. . 10. 2 Lit. F. 212. 4 Inſt. 274. il 
'© Cro. Car. 516. 3 Co. Litt. x13. U 
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{a) {If any cuſtem has been already certified by the recorder, 
the judges will take notice thereof in future, and therefore they 
will not ſuffer it to be certified over again. Blaqueire and others, 
aſſignees of Sampſon and another, againſt Hawkins, aſſignee of 
Wceoldridge, a bankrupt. Douglas, 363. 8 
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2. It muſt have been continued. Any interruption 
would cauſe a temporary ceaſing< the revival gives 
it a new beginning, which will be within time 8 
memory, and thereupon the cuſtom will be voi 
But this muſt be eder, with regard to an inter- 
ruption of the right ; för an interruption of the poſſe/ 
fon only, for ten or twenty years, will not deſtroy 
the cuſtom J. As if the inhabitants of a pariſh have 
a cuſt right of watering their cattle at a certain 
pool, the cuſtom. is not deſtroyed, though they do 
not uſe it for ten years; it only becomes more diſh- 
cult to prove: but if the right be any how diſconti - 
nued for a day, the cuſtom is quite at an end. 
+ 5 muſt have been peaceable, a 5 
not ſubject to contention and diſpute or as cuſ- 
toms owe their original to common conſent, their 
being immemorially diſputed, either at law or other- 
wiſe is a proof that ſuch. conſent was wanting. 
Cuſtoms muſt be reaſonable ; or rather, taken 
negauvely, they muſt not be unreaſonable Which 
is not always, as fir Edward Coke ſays “, to be un- 
derſtood of every unlearned man's reaſon, but of ar- 
tificial and legal reaſon, warranted by authority of 
law. Upon which account a cuſtom may be good, 
though the particular reaſon of it cannot be aſſigned; 
for it ſufficeth,. if no good legal reaſon can be aſſign- 
ed againſt, it. Thus a cuſtom in a pariſh,. that no 
man ſhall put his beaſts into the common till the 
eurd of October, would. be good; and yet it would. 
be hard to ſhe the reaſon why that day in particu-- 
Jar is fixed upon, rather than the day before or after. 
But a cuſtom, that. no cattle ſhall be put in till the 
lord of the manor has firſt put in his, is unreaſona- 
ble, and therefore bad: for peradventure the lord 
ill never put in his; and then the tenants will loſe 
all their 2 | 1 


5(Cu oms ought ta, be cer:ain.. A cuſtom, that 


lands ſhall deſcend to the, moſt worthy of the own- 
er's blood, is void; for how ſhall this worth. be de-. 


4 Co. Litt. 114, | 1 
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two-pencę and ſometimes three-pence, as the occu- 
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termined ? but a cuſtom to deſcend to the next male 
of the blood, LEY of females, 1s certain, and 


therefore good) A cuſtom to pay two-pence an 
acre in lieu of tithes, is good; but to pay ſometime 


Pier of the land pleaſes, is bad for its uncertainyy, 
et a cuſtom to pay a year's improved value for 2 
fine on a thor eſtate, is good; though the value 
is a thing uncertain : for the value may at any time 
be aſcertained; and the maxim of law is, id certun 

oft, quod certum reddi potefſl, 12 
| & Cuftoms, though eſtabliſhed by conſent, muſt 
be (when eſtabliſhed) compulſory 5 and not left to the 
option of every man, whether he will uſe them or 
no. 3 Therefore a cuſtom, that all the inhabitany 
ſball be rated towards the maintenance of a bridge, 
will be good; but a cuſtom, that every man is to con- 
tribute thereto at his own pleaſure, is idle and ab- 
ſurd aud indeed no cuſtom at all. | 
Ah. cuſtoms muſt be cogſſſent with each 
bother: one cuſtom cannot be ſet up in oppoſition to 
another. For if both are really cuſtoms, then both 
are of · equal antiquity, and both eftabliſhed by mu- 
_ ual et which to ſay of contradictory cuſtoms 
is abſurd,d Therefore, if one man preſcribes that by 
cuſtom he has a right to have windows looking into 
another's garden; the other cannot claim a right by 
cuſtom to ſtop or ohſtruct thoſe windows: for thele 
two contradictory cilftoms cannot both be good, nor 
doth Rand together. He ought rather to deny the 

_ Exiſtence of the former cuſtom ® (b). 

Next, as the allowance of ſpecial cuſtoms. Cuſ. 
toms, in derogation of the common law, muſt be 
conſtrued fir1 Thus by the cuſtom of Fa, 
Kind, an infant of fifteen years may by one ſpecies 
of conveyance (called a deed of feoffment) conver 
away his lands in fee fimple, or for ever. Vegfhis 
cuſtom does not impower him to uſe any other n- 

9 1 Rell. Abr. 565. 0 9 Rep. 58. POL 
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(4) [See the cafe of Wigleſworth againft Dalliſon and another 
reported in Douglas, 190. | by, 
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veyance, or even to leaſe them for ſeven years: for 
the cuſtom muſt be ftritly purſued *. ' And, more- 
over, all ſpecial cuftoms muſt ſubmit to the king's 
prerogative. Therefore, if the king purchaſes lands 
of the nature of gavelkind, where all the ſons inhe- 
rit equally ; yet, upon the ws 1 demiſe, his eldeft 
ſon ſhall ſucceed to thoſe lands alone. And thus 
much for the ſecond part of the iger non ſcripta, os 
thoſe particular cuſtoms which affect e —9 5 
ſons or diſtricts only. | 


laws, which by cuſtom are adopted and uſed only in 
certain peculiar courts and juriſdictions. And by 
theſe I underſtand the civil and canon laws. .- 
It may ſeem a little improper at firſt view to rank 


The third branch of them are thoſe peculiar / 


Bi dchis, after the example of fir Matthew 
Hale, becauſe it is moſt plain that it is not on ac- 
count of their being written laws, that either the 


canon law, or the civil law, nave 2nx- obligation | 
within this kingdom; neither their force no 1 | 
 ficacy d upon their own intrinſic authorty ; | 
which is the caſe of our written laws, or acts of par- | 
liament. They bind not the ſubjects of England, 
becauſe their materials were collected from popes or / 
emperors; were digeſted by Juſtiman, or declared \ 
to be authentic by Gregory. 'Theſe conſiderations 0 
give them no authority here; for the legiſlature of 
ngland doth not, nor ever did, recognize any fo- 
reign power, as ſuperior or equal to it in this Ring- 
dom; or as having the right to give law to any, ) 
the meaneſt of its ſubjects. But all the ſtrength 
that either the papal or imperial laws have obtained 
in this realm (or indeed in any other kingdom in 
1 000. Cop. $133. . „ 
1 2 . 
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Europe) is only becauſe they have been admitted and 


received by immemorial uſage and cuſtom in ſome 
particular caſes, and ſome particular courts; and 
then they form a branch of the Ager non ſeripte, or 
cuſtomary laws; or elſe, becauſe they are in ſome 
* other caſes introduced by conſent of parliament, and 
then they owe their validity to the /eges ſcriptæ, or 
ſtatute law. This is expreſsly declared in thoſe re- 
markable words of the ſtatute 25 Hen. VIII. c. 21. 
addreſſed to the king's royal majeſty.—* This 

« your Grace's realm, recognizing no fuperior un- 

„der God but enly your Grace, hath been and is 
free from ſubjection to any man's laws, but only 

„ to ſuch as have been deviſed, made, and ordain- 

ed within this realm for the wealth of the ſame; 

or to ſuch other as, by ſufferance of your grace 
and your progenitors, the ple of this your 
realm have taken at their E liberty, by their 


on confent to be uſed among them; and have 
* bound themſelves by long uſe and cuſtom to the 
« obſervance of the ſame; not as to the obſervance | 


of the laws of any foreign prince, poteatate,. or 
prelate; but as to the cuYomed and antient laws of 
this realm, originally eſtabliſhed as aws of the 
* ſame, by the ſaid ſufferance, conſents, and cuſ- 
tom; and none otherwiſe.” 


By the civil law, abſolutely taken, is generally un- 
OST ye Lia. of the Romas 
empire, as comprized in the inſtitutes, the code, 
| and Bertzeſt of the emperar_Juſtinian, and the Bo. 
vel confiztutions of. himſelf and ſome of his ſueceſ- 
' fors.. Of which, as there will frequently be occaſion 
/ to cite them, by way of illuſtrating our own laws, it 
may not be amiſs to give a ſhort. and general ac- 
count. 8 e 
The Roman law, (founded. firſt upon the regal 
/ conſtitutions of their ancient kings, next upon the 
+ twelve tables of the decemwiri, then upon the laws iv 
ſtatutes enacted by the ſenate or people, the edicts 

of the or, and the reſponſa prudentum or opini- 
ons of learned lawyers; and laſtly upon the imperial 
decrees, or conſtitutions of ſucceſſive emperary) had 


hi - . of ExeLany. 2r—— 
rown to ſo great a bulk, or as Livy expreſſes it 4+ | 
| tam immenſus aliurum ſuper alias acer vatarum legun , 
4 cumulus,” that they were \computed to be NY 
camels load by an author who preceded Juſtinians. 
This was in part remedied by the collections of three / 
private lawyers, Gregorius, Hermogenes, and Papt- 0 1 
rius; and then by the emperor Theodoſius thke 
younger, by wheſe orders a code was compi led, 4. 0. 
438, being a methodical collection of all the imperial! 
conſtitutions then in force ; which Theodoſian code 
was the only book of civil law received as authentic 
in the weſtern part of Europe, tilt many centurtes / 
after; and to this it is probable that the Franks and 
Goths might frequently pay ſome regard, in framing 
legal — Not. for their newly erected kingdoms. 
For Juſtinian commanded anly in the eaftern remains 
of the empire; and it was under his auſpices that the | 
reſent body of civil law was compiled and finiſhed | 
Tribonian and other lawyers, 5 year 333 
7 This conſiſts of, 1. The inſtitutes; which contain | 
e elements or firſt principles of the Roman law, 
in four books. 2. The digeſts, or pandects, in fifty 
books; containing the opinions and writings of emi- 1 
nent lawyers, digeſted in a ſyſtematical method. "1 
3. A new code, or collection of imperial conſtituti- _— 
ons, in twelve books; the lapſe of a whole century 
having rendered the former code, of 'Theodoſius, 
1 4- The novels, or new conſtitutions, poſ- 
terior in time to the other books, and amounting to 
a ſupplement to the code; containing new. decrees 
of ſucceſſive emperors, as new queſtions happened 
ariſe. Theſe form the body of Roman — 
or corpus juris ci vilit, as publiſhed about the ime 
of Juſtinian; which however fell ſoon into neglect 
and oblivion, till about the year 1130, when a copy 
of the digeſts was found at Amalfi in Italy: ch | 
accident, concurring with the policy of the Roman 
eccleſiaſtics 5, ſuddenly gave new vogue and authort- 
ty to the civil law, introduced it into ſeveral nations, 


41 3. c. 4. 1 s dee g. x. page 18. 
„ Taylor's elements of civil laws 27. . + | 
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and occafioned that mighty i nundation ef volumi- 
nous comments, wich which this ſyſtem of law, more 
than any other, is now loaded. | 
The canon law is a bedy of Roman eecleſiaſtical 
law, relative to ſuch matters as that church either has, 
or pretends to have, the proper juriſdiction over. 
This is compiled from the opinions of the antient 
Latin fathers, the decrees- of general councils, and 
the decretal epiſtles and bulles of the holy ſee. All 
which My in the fame diſorder and confuſion as tle 
Roman civil law; till, about the year 1161, one Gra- 
tian an Italian monk, animated by the diſcovery of 
Juſtinian's pandects, reduced the ecelefiaſtical con- 
ttitutions allo into ſome method, in three books; 
which he entitled concordia diſcordantium cancnum, but 
which are generally known by the name of decretun 
Gratiani. 'Theſe reached as low as the time of pope 
Alexander III. The ſubſequent papal decrees, to 
the pontificate of Gregory IX, were publiſhed in 
much the ſame method under the auſpices of that 
pope, about the year 1230, in five books; entitled 
decretalia Gregerir noni. A fixth book was added by 
Boniface VIII. about the year 1298, which is called 
fextus decretalium. The Clementine conſtitutions, or 
decrees of Clement V, were in like manner auther- 
ticatedd in 1317 by his ſucceſſor John XXIT; who al. 
publiſhed twenty conſtitutior s of his own, called 
the extravagantes Feannis : all which in ſome meaſure 
anſwer to the novels of the civil law. To theſe have 
been fince added ſome decrees of later popes in five 
books, called extravagantes communes. And all theſe 
together, Gratian's decree, Gregory's deeretals, the 
ſixth decretal, the Clementine conſtitutions, and tlie 
extravagants of John and his ſiſcceſſors, form the cor- 
pus juris canonici, or body of the Roman canon lau. 
Befides theſe pontifical collections, which dur:ng 
the times of popgery were received as authentic in 
_ this iſland, as well as in other parts of chriſtendow, 
there is alſo a kind of national canon law, compoſs! 
of legatine and provincial conflitutions, and adapted 
only to the exigencies of this church and kingdom. 
The legatine conſtiturions were eccleſiaſtical laws, 
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enacted in national ſynods, held under the cardinals 
Otho and Othobon, legates from pope Gregory IX 
and pope Clement IV, in the reign of king Henry 
III, about the year 1220 and 1268. The provincial 
conftitutions are principally the decrees of provincial . 
ſynods, held under divers archbiſhops of Canterbury, 
from Stephen Langton in the reign of Henry III to 
Henry Chichele in the reign of Henry V; and 
adopted alſo by the province of York” in the reign 
of Henry VI. At the dawn of the reformation, in 
the reign of king Henry VIII, it was enacted in par- 
liament ® that a review ſhould be had of the canon 
law; and, till ſuck review ſhould be made, all ca- 
nons, conſtitutions, ordinances, and ſynodals pro- 
vincial, being then already made, and not repug- 
nant to the law of the land or the king's prerogative, 
ſhould ſtill be uſed and executed. And, as no ſuch 
review has yet been perfected, upon this ſtatute now 
depends the authority of the canon law in England. 
As for the canons enacted by the clergy under 
James I, in the year 1603, and never confirmed in 
parliament, it has been folemnly adjudged upon the 
principles of the law and the conſtitution, that where 
they are not merely declaratory of the antient canon 
law, but are introductory of new regulations, they 
do not bind the laity 9; whatever regard the clergy 
may think proper to pay hem. 
"here are four ſpecies of courts, in which the ci- 
al and canon laws are permitted (under different re- 
ſtrictions) to be uſed. 1. The courts of the archbi- 
ſhops and biſhops, and their derivative officers, uſu- 
ally called in our law courts chriſtian, curia chriftia- 
miatis, or the eccleſiaſtical courts. 2. The miatary 
courts. 3. The cou f admiralty. 4. The courts 
af the two unwerſin In all, ther reception in ge- 
neral, and the different degrees of that reception, 
are grounded entirely upon cuſtom ; corroborated in 


the latter inſtance by act of parkament, ratifying 


7 Burn's eccl. law, pref. viii. 1 Eliz. c. I. 
I Statute 25 Hen. VIII, c. 9 Stra. 1057. 
«9; revived and confirmed by 
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thoſe charters which confirm the cuſtomary law of 
the univerfitiess The more minute conſideration of 
theſe will fall properly under that part of theſe com- 
mentanes which treats of the juriſdiction of courts, 
It will ſuffice at preſent to remark a few particulars 
relative to them all, which may ſerve to inculcate 
_ ſtrongly the doctrine laid down concerning 
them. | 5 | 
„ 1. And, firſt, the courts. of common law have the 
[ Grperimendency over theſe courts; to keep them 
within their juriſdictions, to determine wherein they 
exceed them, to reſtrain and prohibit ſuch exceſs, and 
(in caſe of contumacy) to puniſh the officer who exe- 
cutes; and in ſome caſes = enforces, the 
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'$ ſentence ſo declared to be il 
| 2. The common law has rel to itſelf the ex- 
poſition of all ſuch acts of parliament, as concern ei- 
ther the extent e courts or the matters depend- 
ing before them, And therefore if theſe courts ei- 
ther refuſe to allow theſe acts of parliament, or will 
expound them in any other ſenſe — what the com- 
mon law puts upon them, the king's courts at Weſt- 
minſter will grant prohibitions to reſtrain and con- 
trol them. | Ws 
An appeal lies from all theſe courts-to the king, 
in the laſt reſort; which proves that the juriſdiction flat 
exerciſed in them is derived from the crown of Eng- 
land, and not from any faxeign potentate, or intrin- | 
fic authority of their own.}—And, from theſe three be 
Rrong marks and enſigns of ſuperiority, it appears 
beyond a doubt, that the civil and canon laws, 
though admitted in ſome caſes by cuſtom in ſome * 
courts, are only ſubordinate, and leges ſub graviort 
lege; and that, thus admitted, reſtrained, altered, dy 
' » new-modelled, and amended, they are by no means i 
with us a diſtinct and independent ſpecies of laws, ef 
but are inferior branches of the cuſtomary or un- ine 
written laws of England, properly called the-king's 
eccleſiaſtical, the king's military, the king's mari- 
time, or the king's academical, laws. 


*. 


Hale alift. c. 2. | 
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122 — 
ten laws of 
or edicts, made by 


common law. 


ſtitution of parliaments. 


1 8 Rep. 20. | | 

> The method of citing theſe 
acts of parliament is various. 
Many of our antient ſtatutes 
are called after the name of the 
place where the parliament was 
held that made them ; as the 
ſtatutes of Merton and Marle- 
rge, of Weſtminſter, Glo- 


are denominated entirely from 
heir ſubject; as the ſtatute of 

ales and Ireland, the articuli 
ſeri, and the prerogativa regis. 
Some are diſtinguiſhed by their 
nitial words, a method of cit- 
ng very antient: being uſed 
dy the Jews in denominating 
he books of the pentateuch; by 
be chriſtian church in diſtin- 
zuiſhing their hymns. and di- 
ne offices; by the Romaniſts 
n deſcribing their papal bulles ; 
nd in ſhort by the whole body 


only with regard to chapters, 
Vox, I. 1 


of ExcLaxp. 


3. 

Ta us next proceed to the leger ſcriptæ, the writ- 
the kingdom; which are ſtatutes, acts, 

e king's majeſty, by and with 
the advice and conſent of the lords ſpiri d tem- 
oral and commons in parliament aſſem 
oldeſt of theſe now extant, and printed ff 

books, is the famous ma 6 
parliament ? Hen. III: though doubtleſs there were 
many acts before that time, the records of which are 
now loſt, and the determinations of them perhaps at 
preſent currently received: for the maxims of the old. 
The manner of making theſe ſtatutes will be bet- 
er conſidered hereafter, when we examine 
At preſent we will only .. 
take notice of the different kinds of ſtatutes; and of 
ome general rules with regard to their conftruion *. , 
1 . as to their ſeveral kinds. Statutes are either 
general or ſpecial, public or private. A general or pub- 


eſter, and Wincheſter, Others 


! antient civilians and canonifſts, 
mong whom this method of 
tation generally prevailed, not 
3 and queen Mary. 
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our ſtatute 
charta, as confirmed in 


the con- 


„The 


but inferior ſections alſo ; in 


call ſome of our old ſtatutes by 
their initial words, as the ſta- 


imitation of all which we ſtill 


o 


tute of gia emptores, and that of 


circumſpecte agatis. 
moſt uſual method of citing 
them, eſpecially ſince the time 


of Edward the ſecond, . is by 


naming the year of the king's. 


reign in which the ſtatute was 


But the 


made, together with the chap- - - 


ter, or particular act, according 


to it's numeral order, as, ꝙ Geo. 


II. c. 4. For all the acts of one 


ſeſſion of parliament taken to- 
— make properly but one 


tute: and therefore when 
two ſeſſions have been held in 
one year, we uſually mention 
ſtat. 1. or 2. Thus the bill of 
rights is cited, as 1 W. & M. 
ſt. 2. c. 2. ſignifying that it is 
the ſecond chapter or act, of the 
ſecond ſtatute, or the laws made 
in the ſecond ſeſſion of parlia- 
ment, in the firſt year of king 


* 
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the whole 


lic act is an univerſal rule, that 
community : and of this the courts of law are- bound 
to take notice judicially and e officio; without the 
ſtatute being particularly pleaded, or formally ſet 
forth by the party who claims an advantage under it. 


Special or private acts are rather exceptions chan 
rules, being thoſe which only e upon particular 
perſons, and private er e fuck as the Roman; 


entitled ſenatus- decreta, in cffadiſtinction to the /ena- 
tur conſulta, which regarded the whole communny 3 : 


anch of theſe (which are not m_—_— with the 
ö 


ſame notariety as the former) 


e judges are not 
bound to take notice, unleſs they be formally ſhewn 
and pleaded. Thus, to ſhew the diſtinction, the ſta- 
tute 13 Eliz. c. 10. to prevent ſpiritual perſons from 
making leafes for longer terms than twenty - one 
years, or three Ives, is a public act; it being a rule 


| preſcribed to the whole body of ſpiritual perſons in 


the nation: but an act to enable the biſtrop of Cheſter 
to make à leaſe to A. B. for ſixty years, is an exce 


tion to this rule; it concerns only the parties and the 
biftiop's ſucceſfors; and is therefore a private act. 


Statutes alſo are either declaratory of the common 
w, or remedial. of ſome defects therein. Declara- 
tory, where the old euſtom of the kingdom is almoſt 
fallen into difuſe; -or become diſputable; in which 


caſe tlie parliament has thought proper, in perpetuum 
a: al and dif- 


rei teflemonium; and for avoi 
ficulties; n. declare what the common-law is and ever 


bath Thus the ſtatute of treaſons, 25 Edu. 


III. cap. 2. doth not make any new ſpecies of trea- 


ſons; but only for ilie benefit of the ſubject, declares 

aud enumerates thoſe ſeveral kinds of o 
before were treaſon at the common law. 
atutes are thoſe which. are made to ſupply ſuch de- 


which 
Remedial 


Rats, and abridge ſuch ſuperflumies, in the common 


law, as ariſe either from the general imperfection of 
all human laws, from. change of time and circum- 


Kances, from the miſtakes. and unadviſed determina- 


tions of unlearned (or even learned) judges, or from 


any other cauſe whatſoever.) And this being done, 
5 in. Orig. 1. 244. 


licher by enlarging the common lay where it was 
too 2 1 or by reſtraining it 
whete-it was too lax and luxuriant, -hath occaſioned 
another ſubordinate diviſion of remedial acts of par- 
| liament into enlarging and reſtraining ſtatutes. To in- 
ſtance again in the caſe of treaſon. Clipping the 
current coin of the kingdom was an offence not ſuf- 
ficiently guarded againſt hy che common law: chere- 
| fore it was thought expedient by Katute 5 Kliz. c. 11. 
to make it high trea ſon, which it was not at che com- 
mon law: ſo that this was an anlarging ſtatute. At 
common law alſo ſpizitual corporations might leaſe 
out their eſtates for any term of years, till prevented 
by the ſtatute 13 Eliz. before - mentioned: this was 
therefore a reflrainipg ſtatute. 8 | 
Secondly, the rules to 'be obſerved wath regard to 
the conſtruction af Katutes are principally theſe 


which follow. . 3 
I are three points to be conſidered in the 


the miſchief, and the remedy : that is, how the com- 


miſchief was, for which the common law did not 
provide; and what remedy the parliament hath pro- 


conftruQtion of all rexgedial ſtatutes ; che old law, 
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1 
4 
4 


mon law ſtood at the making of the act; what the _ 


vided to cure this miſchief. And it is the buſineſs of 


the judges ſo to conſtrue the act, as to ſuppreſs the 
ih and advance the remedy*. Let 4 


again in the ſame reſtraining ſtatute of 13 Eliz. c. 10. 


By che common law, eccleſiaſtical corporations might 
let as long leaſes as they thought proper: the miſ- 
chief was, that they let long and unreaſonable leaſes, 
io the impoveriſhment of their ſucceſſors ; the reme- 
dy applied by the ſtatute was by making void alt 
leaſes by -ecclefiaſtical bodies for longer terms than 
three lives or twenty-one years. Now in the con- 
itruction of this ſtatute it is held; that leaſes, though 
for a longer term, if made by a biſhap, are not void 
during the biſhop's continuance in his ſee; or, if 
made by a dean and chapter, they are not void 
during the continuance of = 


der 
e dean: for the act was 


made for the benefit and protection of the ſucceſſorꝭ. | 


' 3 Rep. 7. Co. Litt. 11. 42. 10 Rep. 58. 
Co. Lit. 45. 3 Rep. 60. | 
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The miſchief is therefore ſufficiently ſuppreſſed by 


vacating them after the determination of the intereſ 
of the grantors ; but the leaſes, during their conti. 
"nuance, being not within the miſchief, are not wil. 


in the xemedy. | | 
| 2 A ſtatute, which treats of things or perſons of 
an mferior rank, cannot by any general word: be ex. 
tended to thoſe of a ſuperior So a ſtatute, treating 
of © deans, prebendaries? ons, vicars, and other; 


4 having = promotion, is held not to extend ty 
biſhops, though they have ſpiritual promotion; dears 
being the higheſt perſons named, and biſhops being 

ef a ſtill higher orders. WS 

e: Penal ſtatutes muſt be conſtrued sad Thu 

„tze Tatute 1 Edw. VI. c. 12. having ed that a 
thoſe who are convicted of ſtealing hor /es ſhould ra 
have the benefit of clergy, the judges conceived that a 
this did not extend to him that ſhould ſteal but oe 
Sorſe, and therefore procured a new act for that pu. 
Pole in the following year?. And, to come nearer f 
our own times, by the ſtatute 14 Geo. II. c. 6. ſteal. £: 
ing ſheep, or other cattle, was made felony without be. 2 
nefit of clergy. But theſe general words, or other 

.** cattle,” being looked upon as much too looſe 0 
create a capital offence, the act was held to extend ol 
to nothing but mere ſheep. And therefore, in the next WW a 
ſeſſions, it was found neceſſary to make another fta 

| tute, 15 Geo. II. c. 34. extending the former to bull: . 
cows, oxen, ſteers, bullocks, heifers, calves, and at 

, lambs by name. "£2 | | * 

4. Statutes againſt frauds are to be liberally and w. 
eficially expounded. This may ſeem a contradic- or 
tion to the laſt x rule; moſt ſtatutes afainſ frauds be ne 
ing in their conſequences penal. But this difference Wl f 

is here to be taken: where the ſtatute acts upon the Wl 6% 
offender, and inflicts a penalty, as the pillory or . 
fine, it is then to be taken ſtrictly: but when the ſta- he 
tute acts upon the offence, by ſetting aſide the fra ne 
dulent tranſaction, here it is to be conſtrued liberaily the 

Upon this footing the ſtatute of 13 Eliz. c. 5. wich lift 

| qu 


2 Rep. 46 2& 3 Edw. VI. © 33. Bac. Elem. c. 12. 
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avcids all gifts of goods, Ge. made to defraud credi- 
tors and others, was held © extend by the general 
words to a gift made to defraud the queen of a 


forfeiture *. fe | 

J Ove part of a tare muſt be fo conſtrued by ano- , 
ther that the whole may (if poſſible) ſtand: ut re 

magis 'valeat, quam perelfY As if land be veſted in 
[the king and his heirs M act of parliament, ſaving: | 
che rigin of A; and A has at that time a leaſe of it | 2 
for three years: here A ſhall hold it for his term of : 
three years, and afterwards it ſhall go to the king. 
For this interpretation furniſhes matter for every 
cla che ſtatute to work and ere 88 3 

6. A 2 . — repugnant to the body F 
act, 2 therefore an act of oor veſts: | 
land in king and tas heirs, ſaving the right of 
all perſons w er; orvelts the land of A in the \ 
| Ling, ſaving the right of A; in either of theſe caſes. } 


faving is totally repugnant to the body of he 
ſtatute, and (if good) would render the ſtatute of nao 
ect or operation; and therefore the ſaving is voi 


and thg land veſts-abfobutely in the king. N 
7. re the common law and a ſtatute differ, 
the COlhmon law gives place to the ſtatute; and an 


old flatute gives place to a new one.} And this upon 
a general principle of univerſal law, that leges p. 
« teriores priores contrarias abrogant : conſonant to 
which it was lad down by a law of the twelve tables 
at Rome, that guod populus emum juſſit, id jun 
& ratum go. But this is e oa. 
when the latter ſtatute is couched in negative term, 
or where it's matter is ſo clearly repugnant, that it 
neceſſarily implies a negative. As if a former act 
Kays, that a juror upon ſuch a trial ſhall have 
oventy pounds a year; and a new ſtatute after- ./ 
wards ęnacts that he ſhall have twenty marks: here 
the latter ſtatute, though it does not expreſs, yet | 
neceſſarily implies a negative, and e N 
the former. For if twenty marks be made qua- 
lification ſufficient, the former ſtatute which re- 6 
quires twenty pounds is at an ende. But if both \ 
s 3 Rep. 82. © ſenk. Cent. 2. 73. 
5 1 Rep. 47. 5 | bog 


> 


| When the ſtatutes of 26and 35 Henry VIII, 
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acts be merely afirmative, and the ſubſtance ſuch 
that both may ſtand together, here the latter doe, 
not repeal the former, but they ſhall both have ; 


concurrent efficacy. If by a former law an offence 


be indictable at the quarter-ſeſhons, and a latter lay 
makes the ſame offence indictable at the aſſizes; her: 
the juriſdiction of the ſeſſions is not taken away ; but 


both have a concurrent juriſdiction, and the offend. 


er may be proſecuted at either; unleſs the new ſta- 


- tute „ N expreſs negative words, as, that the 


offence ſhall be indictable at the aſſiſes, and not ej. 
evhege *. - | 0 = 
81 IT a ſtatute, that repeals another, is itſelf re- 
pealed afterwards, the firſt ſtatute is hereby reyived, 
without any formal words for that 3 


85 
ring 
the King to be the ſupreme head of the church, were 
repealed by a ſtatute 1 and 2 Philip and Mary, and 
this latter ſtatute was afterwards repealed by an ad 
vf 1 Eliz. there needed not any expreſs words of re- 
vival in queen Elizabeth's ſtatute, but theſe acts of 
king Henry were impliedly and virtually revived *. 

£ Fee of parliament derogatory from the power 
of ſubſequent parliaments bind + not. So the. ſtatute 
11 Henry VII. c. 1. which directs that no perſon 
for aſſiſting a king de fa&o ſhall be attainted of tres. 
ſon by act of parliament or otherwiſe, is held to be 


| =_ only as to common proſecution for high trez- 
4a0N 3 


but will not reſtrain or clog any parliamentary 
attainders 3, Becauſe the legiſlature, being in truth 
the ſovereign power, is always of equal, always 
abſolute authority: it acknowledges no ſupertor 


upon earth, which the prior legiflature muſt hare 


been, if it's ordinances could bind a ſubſequen 
Parliament. And upon the ſame principle Cicero 
In his letters to Atticus, treats with a proper cot- 
tempt theſe reſtraining clauſes, which endeavour to 
tie up the bands of ſucceeding legiſlatures. © When 
you repeal the law itſelf, * he, you at the fam! 


* 1x Rep. 63. | 3 4 Inſt. 43. 
* 4 liſt. 325. CE TE 


Load 


0.9; of ENGLAND. 9 


« time repeal the 1 clauſe, which guards 
„ againſt ſuch repeal f. . _ | © 
0p Jaftly, acts of parliament that are 1mpoſlible to 
be performed are of no validity; and if there ariſe 
out of them collaterally any abſurd conſequences, 
manifeſtly contradictory to common reaſon, they arg 
with regard to thoſe collateral conſequences, rode 

I lay down the rule with theſe reſtrictions; thoug 
I know it is generally laid down more largely, that 
acts of parliament contrary to reaſon are void. But 
it the parliament will poſitively enact a thing to be 
done which is unreaſonable, I know of no power in 
the ordinary forms of the conſtitution, that is veſted 
Vuith authority to control it: and the examples uſually 
alleged in ſupport of this ſenſe of the rule do none of 
them prove, that, where the main object of a ſtatute 
is unreaſonable, the judges are at liberty to reject 
it ; for that were to ſer the judicial power above that 
of the legiſlature, which would be ſubverſive of all 
government. But where ſome collateral matter ariſes 
out of the general words, and happens to be un- 
reaſonable; there the judges are in decency to con- 
clude that this conſequence was not foreſeen by the 
parliament, and therefore they are at liberty to ex- 
pound the ſtatute by equity, and only guoad hoc diſ- 
regard it. Thus if an act of parliament gives a man 
power to try all cauſes, that ariſe within his manor _ 
of Dale; yetif a cauſe ſhould ariſe in which he him- 
ſelf is party, the act is conſtrued not to extend to 
that, becauſe it is unreaſonable that any man ſhould 
determine his own quarrel 5. But if we could con- 
ceive it poſſible for the parliament to enact, that 
he ſhould try as well his own cauſes as thoſe of other 
perſons, there is no court that has power to defeat 
the intent of the legiſlature, when couched in ſuch 
evident and expreſs words, as leave no doubt whe-, 
her it was the intent of the legiſlature or no. | 
ele are the ſeveral grounds of the laws of Eng- 
nd : over and above which, equity is alſo — | 


t 
] 
14 Cum lex abrogatur, illud ip- gari ef orteat. J. 3. ep. 23. 
ſumn abrogetur, uo nen cam abre-H 5 $ Rep. 118. 
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called in to aſſiſt, to moderate, and to explain them] 
What equity is, and how impoſſible in its very 

to be reduced to ſtated rules, hath been thewn in 
the preceding ſeftion. I ſhall therefore only add, 
that (beſides __ liberality of — with which 
our common law j interpret acts of parliamen 
and ſuch rules of — laws as 2 not of e 
poſitive kind) there are alſo peculiar courts of equity 
eſtabliſhed for the benefit of the ſubject } to detect 


latent frauds and concealments, which the” proceſs 


of the courts of law is not adapted to reach; to en- 
force the execution of ſuch matters of truſt and con- 


fidence, as are binding in conſcience, though not cog- 
nizable in a court of law ; to deliver from ſuch dan- 
gers as are owing to misfortune or overſight; and to 
give a more ſpecific relief, and more adapted to the 
circumſtances of the caſe, than can always be ob- 
tained by the generality of the rules of the poſitive 
or common law. This is the buſineſs of our courts 
of equity, wife however are only converſant in 
matters of property. For the freedom of our conſti- 


tution will not permit, that in criminal-cafes a power 


ſhould be lodged in any judge, to conſtrue che law 
otherwiſe chan according to the letter. This caution, 
while it admirably protects the 8 liberty, can 
never bear hard upon individuals. A man cannot 


_ fuffer more puniſhment than the law affigns, but he 


may ſuffer %. The laws cannot be ſtrained by 
rtiality to inflict a penalty beyond what the letter 


will warrant; but, in caſes where the letter induces - 


ey apparent hardſhip, the.crown has the power u 


_ = . 
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$EC TION THE FOURTH. 


OF THE COUN TRIES-SUBJECT TO 
| THE LAWS OF ENGLAND. 


| Tu E kingdom of England, over which our mu- 
nicipal laws have juriſdiction, includes not, by the 
common law, either Wales, Scotland, or Ireland, or 
any other part of the king's dominions, except the 
territory of England only. And yet the civil laws 
and local cuſtoms of this territory do now obtain, 
in part or in all, with more or lefs reſtrictions, in 
theſe and many other adjacent countries; of which 
it will be proper firſt to take a review, before we con- 
ider the kingdom of England itſelf, the original and 
proper ſubject of theſe 3 82 12 
Wales had continued independent of England, un- 
eonquered and uncultivated, in the primitive paſto- 
ral ſtate which Cæſar and Tacitus 3 to Britain 
in general, for many centuries; even from the time 
of the hoſtile invaſions of the Saxons, when the anti- 
ent and chriftian inhabitants of the iſland retired 
to thoſe natural intrenchments, for protection from 
their pagan viſitants. But when theſe invaders them- 
ſelves were converted to chriſtianity, and ſettled into 
regular and potent governments, this retreat of the 
antient Britons grew every day narrower; they were 
over-run by little and little, gradually driven from. 
one faſtneſs to another, and by repeated loſſes abridg- 
ed of their wild independence. Very early in our 
hiſtory we find their princes doing homage to the 
crown of England ; till at length in the reign of Ed- 
ward the firſt, who may juſtly be ſtiled the conquer- 
or of Wales, the line of their antient princes was 
aboliſhed, and the king of England's eldeſt ſon be- 
came, as a matter of courſe, their titular prince, the 
territory of Wales being then entirely re-annexed (by 
a kind of feodal reſumption) to the dominion of the 
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crown of England; or, as the ſtatute of Rhudhlan? 
expreſſes it, terra Wallis cum incolis ſuis, prius regi 
0 jure feodali ſubjefa, (of which homage was the ſign) 
« ;am in proprictatis dominium totaliter et cum itegritate 
&* converſa eft, et coronæ regni Angliæ tanguam pars corpo. 
© ris ejuſtem annecxa et unita.” By the ſtatute alſo of 
Wales 3; very material alterations were made in di- 
vers parts of their laws, ſo as to reduce them nearer 
to the Engliſh ſtandard, eſpecially in the forms of 
heir judicial proceedings: but they fill retained very 
much of their original polity ; particularly their rule 
of inheritance, viz. that their lands were divided 
<qually among all the iflue male, and did not deſcend 
to the eldeſt ſon alone. By other ſubſequent ſta- 
tutes their provincial immunities were ſtill farther 
abridged: — the finiſhing ſtroke to their indepen- 
dency was given by the ſtatute 27 Hen. VIII. c. 26. 
which at the ſame time gave the utmoſt advancement 
£0 their civil proſperity, by admitting them to a tho- 
rough communication of laws with the ſubjects of 
England. Thus were this brave people gradually 
conquered into che enjoyment of true liberty; being 
inſenſibly put upon the ſame footing, and made fcl- 
lJow- citizens with their conquerors. A generous me- 
thod of triumph, which the republic uf Rome prac- 
tiſed with great ſucceſs; till 7 reduced all 8 to 
her obedience, by admitting the vanquiſhed ſtates to 

partake of the Roman privileges. Ws 
It is enacted by the ſtatute 27 Hen. VIII, 1. That 
the dominion of Wales ſhall be for ever united to 
the kingdom of England. 2. That all Welſhmen 
born ſhall have the ſame liberties as other the king's 
ſubjects. 3. That lands in Wales ſhall beinheritable 
according to the Engliſh tenures and rules of deſcent. 
4. That che laws of England, and no other, ſhall be uſed 
in Wales: befides many other regulations of the police 
of this principality. And the ſtatute 34 & 35 Hen. 
VIII, c. 26. confirms the ſame, adds farther regulati- 
ons, divides it into twelve ſhires, and, in ſhort, reduces 
it into the ſame order in which it ſtands at this day ; 
differing from the kingdom of England in only a 
3 Vaugh. 400, 2 1c Edw. I. 3 12 Edw. I. 
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few particulars, and thoſe too of the nature of pri- 
vileges, (ſuch. as having courts within itſelf, inde- 
ow, wi of the proceſs of Weſtminſter: hall) and ſome 
other immaterial peculiarities, hardly more than are 
to be found in many counties of England itſelf. . 
The kingdom of Scotland, notwithſtanding the uni- 
on of the crowns on the acceſhon of their king James 
VI. to that of England, continued an entirely ſepa- 
rate and diſtin kingdom for above a century more, 
though an union had been long Pg; which 
was judged to be the more eaſy to be done, as both 
kingdoms were antiently under. the ſame govern- 
ment, and. ſtill retained a very great reſemblance, 
though far from an identity, in their laws. By an 
act of parliament 1 Jac. I. c. I. it is declared, that 
theſe two mighty, famous, and antient kingdoms 
were formerly one. And fir Edward Coke obſerves !, 
how marvellous a conformity there was, not only in 
the religion and language of the two nations, but 
alſo in their antient laws, the deſcent of the crown, 
their parliaments, their titles of nobility, their 
officers of ſtate and of juſtice, their writs, their 
cuſtoms, and even the language of their laws. 
Upon which account he ſuppoſes the common law 
of each to have been originally the ſame; efpecially 
as their moſt antient and authentic book, called 
regiam majeflatem, and containing the rules of their 
ancient common law, is extremely ſimilar to that of 
Glanvil, which contains the principles of ourr, as it 
ſtood in the reign of Henry II. And the many di- 
verſities, ſubſiſting between the two laws at preſent, 
may be well enough accounted for, from * —_ 
of practiee in two large and uncommunicating juriſ- 
dictions, and from the acts of two diſtinct and inde- 
pendent parliaments, which have in many points 
altered and abrogated the old common law of both 
kingdoms. . | 
owever, ſir Edward Coke, and the politicians 
of that time, conceived” great difficultics in carrying 
on the projected union: but theſe were at length 
overcome, and the great work was happily effected 
1 44 laſt. 345. 
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in 1707, 6 Anne; when twenty-five articles of union 
were agreed to by the parliaments of both nations; 
oy purport of the moſt conſiderable being as fol- 
OWS : | 
1. That on the firſt of May 170%, and for ever 
after, the kingdoms of England aad Scotland ſhall 
be united into one kingdom, by the name of Great 
Britain. | - 
2. The ſucceſſion to the monarchy of Great Bri- 
tain ſhall be the ſame as was before ſettled with re- 
gard to that of England. | 

3- The united kingdom ſhall be repreſented by one 
parliament. _ 

4. There ſhall be a communication of all rights 
and privileges between the ſubjects of both kiny- 
doms, except where it is otherwiſe agreed. 

9. When England raiſes 2,000,000/. by a land 
tax, Scotland ſhall raiſe 48, 0 0]. 

16, 17. The ſtandards of the coin, of weights, 
and of meaſures, ſhall be reduced to thoſe of England, 
throughout the united kingdoms. _ | 

18. The laws relating to trade, cuſtoms and the 

_ exciſe ſhall be the ſame in Scotland as in England. 
But all the other laws of Scotland ſhall remain in 
force; though alterable by the parliament of Great 
Britain. Yet with this caution : that laws relating 
to public policy are alterable at the diſcretion of the 
parliament; laws relating to private right are not 
to be altered but for the evideat utility of the people 

of Scotland. Ho W SO | l 
22. Sixteen peers are to be choſen to repreſent 
the peerage of Scotland in parliament, and forty- wy 
five members to fit in the — of commons. 

23. The ſixteen peers of Scotland ſhall have all abſ 

Privileges of parliament : and all peers of Seotland 


ſhall be peers of Great Britain, and rank next after ed] 
thoſe of the ſame degree at the time of the union, af; 
and ſhall have all privileges of peers, except fitting an | 
in the houſe of lords and voting on the trial of a peer. relc 
I heſe are the principal of the twenty-five articles 5. 
of union, which are ratified and confirmed by ſta- Hr 
tute 5 Ann. c. 8. in which ſtatute there are alſo two fron 


acts of parliament recited, the one of Scotland, 
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whereby the church of Scotland and alſo the four 


univerſities of that kingdom, are eſtabliſhed for ever, 
and all ſucceeding ſovereigns are to take an oath in- 


jolably to maintain the ſame; the other of England, 
22 6. whereby the acts of uniformity of 13 


Eliz. and 13 Car. II. (except as the fame had been 
* by parliament at that time) and all other acts 
then in force for the preſervation of the church of 


England, are declared perpetual ; and it is ſtipulated, 


chat every ſubſequent king and queen ſhall take an 
oath inviolably to maintain the ſame within England, 
Ireland, Wales, and the town of Berwick upon 


Tweed. And it is enacted, that theſe two acts“ ſhall 
« fox ever be obſerved as fundamental and eſſential 


4 conditions of the union.“ | 


Upon theſe articles and act of union, it is to be 


obſerved, 1. That the two kingdoms are now ſo inſe- 


parably united, that nothing can ever diſunite them 
again; except the mutual conſent of. both, or the 


ſucceſsful reſiſtance of either, upon apprehending 
an infringement of thoſe points which, when they 
were ſeparate and independent nations, it was mu- 
tually ſtipulated ſhould be“ fundamental and eſſen- 


tial conditions of the union.” 2. That whatever 


4 It may juſtly be doubted, 
whether even ſuch an infringe- 
ment {though a manifeſt breach 
of good faith, unleſs done upon 
the moſt preſſing neceſſity) 
would ot itſelt diſſolve the uni- 
on: for the bare idea of a ſtate, 
without a power ſomewhere 
veſted to alter every part of it's 
laws, is the height of political 
abſurdity. The truth ſeems to 
be, that in ſuch an incorporate 
unten (which is well diſtinguiſh- 
ed by a very learned prelate from 
a feederate alliance, where ſuch 
an iniringement would certainly 
reſend the compact) the two 
contracting eſtates are totally 
annitvlated, without any power 
ot a revival; and a third arifes 
from their conjunction, in 
wluch all the riguis of ſovercign- 


Vol. I. x 


ty, and particularly that of le- 
giſlation, muſt of neceſſity re- 


ſide. {See Warburton's alli- 


ance. .195.) But the wanton 


or imprudent exertion of tis 


right would probably raiſe a very 
alarming ferment in the minds 
ot individuals; and therefore it 
is hinted above that ſuch an at- 
tempt might exdanger (though 
by no means deftroy } the un on. 

To illuſtrate this matter a Lt- 


tle farther; an act of pa liament 


to repeal or alter the act of uni- 
formity in England, or to eſta- 
bLth epiſcopacy in Scotland, 
would doubtleſs in point of au- 
thority be ſufficiently valid and 
binding; and, notwithſtanding 
ſuch an act, the union would 
continue unbroken. Nay, each 
of tneſe nicaſures migzit be ſaſely 
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elfe may be deemed © fundamental and eſſential con. 
*© ditions,” the preſervation of the two churches, of 
Engiand and Scotland, in the ſame ſtate that they 
were 1n at the time of the union, and the mainten. 
ance of the acts of uniformity which eſtabliſhed our 
common prayer, are expreſsly declared ſo to be. 
3. That 5 $467 wo any alteration in the conſtitution 
of either of thoſe churches, or in the liturgy of the 
church of England, (unleſs with the conſent of the 
reſpective churches, collectively or repreſentativel; 
given,) would be an infringement of theſe © funda- 
mental and eſſential conditions,” and greatly en- 
danger the union. 4. That the municipal laws of 
Scotland are ordained to be ſtill obſerved in that pan 
of the iſland, unleſs altered by parliament; and, 
as the parliament has not yet thought proper, except 
in a ſew inſtances, to alter them, they ſtill (with re- 
wr to the particulars unaltered) continue in full 
rce. Wherefore the municipal or common laws of 
England are, generally ſpeaking, of no force or va- 
lidity in Scotland;. and of * in the en- 
ſuing commentaries, we ſhall have very little occaſi- 
on to mention, any farther than ſometimes by way of 
illuſtration, the municipal laws of that part of the 
united kingdoms. 5 5 
The town of Berwick upon Tweed was originally 
art of the kingdom of Scotland; and, as ſuch, was 
or a time reduced by king Edward I. into the pol- 
ſeſſion of the crown of England: and during tuch 
it's ſubjection, it received from that prince a charter, 
which after it's ſubſequent ceſſion by Edward Ballio!, 
to be for ever united to the crown and realm of 
England) was confirmed by king Edward III, with 
ſome additions; particularly that it ſhould be govern- 
ed by the laws and uſages which it enjoyed during 
the time of king Alexander, that 1s, before it's re- 
duction by Edward I. It's conſtitution was new mo- 
and horourably purſued, if reſ= of mere individuals—So ſacred 
pectively agreeable to the ſent i- indeed are the laws abovementi- 
ments of the Engliſh church, or oned (for protecting each church 
the kirk in Scotlard. But it and the Engliſh Lturgy) eſteem- 
ſhould ſeem neither prudent, ror ed, that in the regency acts both 
perhaps conſiſtent with good of 1751 and 1765 the regents 
fait'!, to venture upon either of are expreſsly diſabled from al- 
thoſe ſteps, by a ſpontaneous ſenting to the repeal or altcrati- 
exertion ot the inherent powers on of either theſe, or the at 
ot j arliament, or at the inſtance ot ſettlement. | 
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delled, and put upon an Engliſh footing by a charter 
of king James I: and all it's liberties, franchiſes, 
and cuſtoms, were confirmed in parliament by the ſta- 
tutes 22 Edw. IV. c. 8. and 2 Jac. I. c. 28. Though 
therefore it hath ſome local peculiarities, derived from 
the antient laws of Scotland“, yet it is clearly part of 
the realm of England, being repreſented by burgeſſes - 
in the houſe of commons, and bound by all acts of 
the Britiſh parliament, whether ſpecially named or 
otherwiſe. And therefore it was (perhaps ſuperflu- 
ouſly) declared by ſtatute 20 Geo. II. c. 42. that, 
where England only is mentioned in any act of par- 
liament, the ſame notwithſtanding hath and ſhall be 
deemed to comprehend the dominion of Wales and 
town of Berwick upon Tweed. And though certain 
of the king's writs or proceſſes of the courts of Weſt- 
minſter do not uſually run into Berwick, any more 
than the principality of Wales, yet it hath been ſo- - 
lemnly adjudged 5 that all prerogative writs (as thoſe 
of mandamus, prohibitioa, hateas corpus, certiorari, Fc. 
may iſſue to — as well as to every other of the 
dominions of the crown of England, and that indict- 
ments and other local matters arifing in the town of 
Berwick may be tried by a jury of the county of 
Northumberland. ” | 
As to Ireland, that is ſtill a diſtin —_—— 
though a dependant ſubordinate kingdom. It was 
only entitled the dominion or lordſhip of Ireland 7, 
and the king's ftile was no other than dominus Hiber- 
nie, lord of Ireland, till the thirty-third year of king 
Henry the eighth; when he aſſumed the title of king, 
which is recognized by act of parliament 35 Hen. 
VIII. c. 3. But, as Scotland and England are now 
one and the ſame kingdom, and yet differ in their mu- 
nicipal laws; ſo England and Ireland are, on the 
other hand, diſtin kingdoms, and yet ia general 
agree in their laws. The inhabitants of Ireland are, 
for the moſt part, deſcended from the Engliſh, who 
planted it as a kind of colony, after the conquelt of it 


5 Hale Hiſt. C. L. 183. 292. Stat. 11 Geo. I. c. 4. 
I Sid. 382. 462. 2 Show. 365. 4 Burr. 834. | | 

6 Cro. Jac. 543. 2 Roll. _ Sat. H:bernie. 14 Hen. III. 
| 1 ; 2 - 1 
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by king Henry the ſecond;- and the Jaws of England 
| were then received and ſworn to by the Iriſh nation, 
aſſembled at the council of Liſmore*. And as Ire. 
land, thus conquered, planted, and governed, fill 
continues in a ſtate of dependence, it muſt neceſſarily 
conform to, and be obliged by, ſuch laws as the ſu- 
Ferior ſtate thinks proper to preſcribe. _ 

At the time of this conqueſt the Iriſh were govern. 
ed by what they called the Brehon law, fo ſtiled from 
the Iriſh name of judges, who were- denominated 
Brehons?. But king John in the twelfth year of his 
reign went into Ireland and carried over with him 
many able ſages of the law; and there by his letters 
patent, in right of the dominion of conqueſt, is ſaid 
to have ordained and eftabliſhed that Ireland ſhould 
be governed by the laws of England ® ; which letters 
patent fir Edward Coke apprehends to have been 
there confirmed in parliament. But to this ordinance 
many of the Iriſh were averſe to conform, and ſiill 
fiuck to their Brehon law: ſo that both Henry the 
third * and Edward the firſt 3 were obliged to reney 
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the injunction; and at length in a parliament hoiden r 
at Kilkenny, 30 Edw. III, under Lionel Duke of e 
Clarence, the then licutenant of Ireland, the Brehon a 
law was formerly aboliſhed, it being unanimouſly de- u 
clared to be indeed no law, but a Har cuſtom crept tk 
in of later times. And yet, even in the reign of queen B 
Elizabeth, the wild natives fill kept 7 preſerved fa 
| their Brehon law; which is deſcribed * to have been n 
4a rule of right unwritten, but delivered by tradition el 
from one to another, in which oftentimes there ap- dc 
*« peared great ſhew of equity in determining the 
right between party and party, but in many chinęs re. v. 
* pugnant quite both to God's laws and man's.“ The ne 
latter part of this character is alone aſcribed to it, by ed 
8 Pryn. on 4 Inſt. 249. 3 A. R. 5.— Fro eo quid lego uſ 
9 4 Inſt. 358. Edm. Spenſer's guibus utuntur Hybernici De G 
Nate of Ireland, p. 1513. edit. deteſtabiles exiſtunt, et omni ju) W. 
Hughes. diſſonant, adeo gqued leges cenjen Ic 
© Vaugh. 294. 2 Pryn. Rec. non del cant nobis et corjii? de 
85. 7 Rep. 23. | noſtiro ſatis widetur exfecitn | 
„ 64>... * eiſddem utendas concedere lege! ot 
2 A. R. 30. 1 Raym. Feed, . 3 Pryn. Rec. 1215. 
| Edm. Spenſer. ibid, | 
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the laws before- cited of Edward the firſt and. his 


andſon. | 


rliaments of it's own, it is to be obſerved, that 
though the immemorial cuſtoms, or common law, of 
England were made the rule of juſtice in Ireland alſo, 
yet no acts of the Engliſh paraament, ſince the 
twelfth of king John, extended into that kingdom; 
unleſs 1t were E named, or included under ge- 
neral words, ſuch as, within any of the king's do- 
„ minions.” And this is particularly expreſſed, and 
the reaſon given in the year books: © a tax grant- 


« liament of it's own, and maketh and altereth laws ; 
and our ſtatutes do not bind them, becauſe they do 
not ſend knights to our parliament: but their per- 
« ſons are x, 


e tinued under the king's ſubjection.“ The general 
run of laws, enacted by the ſuperior ſtate, are Epe 
ed to be calculated for it's own internal government, 
and do not extend to it's diſtant dependent countries; 
which, bearing no part in the legiſlature, are not 
therefore in its ordinary and daily contemplation. 
But, when the ſovereign legiſlative power ſees it neceſ- 


nions, and mentions them expreſsly by name or in» 
cludes them under general words, there can be no 
doubt but then they are bound by it's laws 6. 

The original method of paſſing ſtatutes: in Ireland 
was nearly the ſame as in England, the chief gover- 
nor holding parliaments at his pleaſure, which enact- 
ed ſuch laws as they thought proper ?. But an ill 
uſe being made of this liberty, particularly by lord 
Gormanſtown, deputy-lieutenant in the rei gn of Ed- 
ward IV 5, a ſet of ſtatutes were there enacted in the 
10 Hen. VII. (fir Edward Poynings being then lord 
deputy, whence they are called Poynings' laws) one 
ot which 2, in order to reſtrain the power as well of 


© Yearbook 1 Hen. VII. 3. 7 Rep. 23. 
22. Calvin's caſe. 
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But as Ireland was a diftin& dominion, and had 


« ed by the parliament of England ſhall not bind : 
« thoſe of Ireland, becauſe they are not ſummoned to 
| * our parliament;” and again, Ireland hath a par- 


ing's ſubjects, like as the inhabitants 
of Calais, Gaſcoigne, and Guienne, while they con- 


ſary to extend it's care to any of it's ſubordinate domi-. 


5 20 Hen. VI. 8. 2 Ric. III. 12. 3 Ibid 10 Hen, VII. c. 


9 Cap. 4 expounded by 
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the deputy as the Iriſh parliament, provides, 1. That, 
before any parliament be ſummoned or holden, the 
chief governor and council of Ireland ſhall certify to 
the king under the great ſeal of Ireland the con- 
ſiderations and cauſes thereof, and the articles of the 
acts propoſed to be paſſed therein. 2. That after the 
king in is council of England, ſhall have confidered, 
approved, or altered the ſaid acts or any of them, and 
certified them back under the great ſeal of England, 
and ſhall have given licence to ſummon and hoid : 
| 3 then the ſame ſhall be ſummoned and 
eld; and therein the ſaid acts ſo certified, and no 
other, ſhall be propoſed, received, or rejected ꝰ. But 
as this precluded any law from being propoſed, but 
ſuch as were pre-conceived before the parliament was 
in being, which occaſioned many inconveniencies and 
made frequent difſolutzons neceſſary, it was provid- 
ed by the ſtatute of Philip and Mary before-citcd, 
that any new propoſitions might be certified to Eng- 
land in the uſual forms, even after the ſummons 
and during the ſeſſion of parliament. By this means 
however there was nothing left to the parliament in 
Ireland, but a bare ge. vt or power of rejecting, 
not of propoſing or altering, any law. But the 
uſage now is, that bills are often framed in either 
houſe, under the denomination of * heads for a bil 
or bills:“ and in that ſhape they are offered to the 
_ conſideration of the lord lieutenant and privy coun- 
cil: who, upon ſuch parliamentary intimation, or 
etherwiſe upon the application of private perſons, 
receive and tranſmit ſuch heads, or reject them with- 
out any tranſmiſſion to England. And with regard 
to Poynings' law in aba it cannot be repealed 
or ſuſpended, unleſs che bill for that purpoſe before it be 
certified to England, be approved by both the houſes, 
But the Iriſh nation, being excluded from the bene- 
fit of the Engliſh ſtatutes, were deprived of man 
good and profitable laws, made for the improvement 
of the common law: and the meaſure of juflice 11 
both kingdoms becoming thence no longer uniform, 
it was therefore enacted by another of Poyning 
laws“, that all acts of parliament, before made 18 
* 4 9254-. << * 2 cap. 22. 
1M Iriſh Stat. 11 Eliz. ſt. 3. c. 38. 


* 


* 
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England, ſhould be of force within the realm of Ire- 
land. But, by the ſame rule, that no laws made in 
England, between king John's time and Poynings“ 
law, were then binding in Ireland, it follows that no 
acts of the Engliſh parliament made ſince the 10 
Hen. VII. do now bind the people of Ireland, unleſs 
ſpecially named or included under er words 3. 
And on the other hand it is equally clear, that where 
Ireland is particularly named, or is included under 
general words, they are bound by ſuch acts of parli- 
ament. For this Flows from the very nature and 
conſtitution of a dependent ſtate: dependence being 
very little elſe, but an obligation to conform to the 
will or law of that ſuperior perſon or ſtate, upon 
which the inferior Pets The original and true 
ground of this ſuperiority, in the preſent caſe, is 
what we uſually call, though ſomewhat improperly, 
the right of conqueſt : a right allowed by the law of 
nations, if not by chat of nature; but which in rea- 
ſon -and civil policy can mean nothing more, than 
that, in order to put an end to hoſtilities, a compact 
is either expreſsly or tacitly made between the con- 
queror and the conquered, that if they will acxnow- 
ledge the victor for their maſter, he will treat them 
for the future as ſubjects, and not as enemies 4. 
But this ſtate of: dependance being almoſt forgot- 
ten, and ready to be ee by che Iriſh nation, it 
became neceſſary ſome years ago to declare how that 
matter really ſtood; and 2 by ſtatute 6 Geo. 
I. c. 5. it is declared, that the kingdom of Ireland 
ought to be ſubordinate to, and dependent upon, 
the imperial crown of Great Britain, as being inſe- 
parably united thereto; and that the king's majeſty, 
vith the conſent of the lords and commons of Great 
Britain in Parliament, hath power to make laws to 
bind the people of Ireland. | 4 
Thus we ſee how extenſively the laws of Ireland 
communicate with thoſe of England: and indeed 
ſuch communication is highly neceſſary, as the ulti- 
mate reſort from the courts of juſtice in Ireland is, 
as in Wales, to thoſe in England; a writ of error (in 
the nature of an appeal) lying from the king's bench 
3 last. 352, 4 32 Rep. 112. Puff. L. of N. vii. 6. 24- 
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in Ireland to the king's bench in England 6, as the 
appeal from the chancery in Ireland lies immediately 
to che houſe of lords here: it being expreſsly declar- 
ed, by the ſame ſtatute 6 Geo. I. c. 5. that a ee 
of Ireland have no juriſdictioꝑ to affirm or reverſe any 
judgments or decrees whatſoever. The propriety, 
92. neceſſity, in all inferior dominions, of this 
confiitution, © that though juſtice be in general ad- 
« mi mi ſtered by courts of their own, yet that the ap- 
« peal in the laſt reſort ought to be to the courts of 
« the ſuperior ſtate,” is founded upon theſe two rea- 
' ſons. 1. Becauſe otherwiſe the law, appointed or 
permitted to ſuch inferior dominion, might be inſen- 
fibly changed within itſelf, without the aſſent of the 
ſuperior. 2. Becauſe otherwiſe judgments might be 
given to the diſadvantage or diminution of the ſupe- 

riority; or to make the dependence to be only of the 


perſon of the king, and not of the crown of England”. [a] 


c This was law in the time ſity of courts, c. bank le rey. 
of Hen. VIII; as appears by the 7 Vaugh. 402. 
ancient book, entituled, diver- 


[4] Thus ſtood the matter till the 22d year of king Geo. III. 
The ſaid ſtatute of 6 Geo, I. c. 5. runs more at length thus: 
„ Whereas the houſe of lords of Ireland have of late, againſt law, 
« aſſumed to themſelves a power and juriſdiction to examine, 
correct, and amend the judgments and decrees of the couits 
of juſtice in the kingdom. of Ireland: 'therefo:e, for the bet- 
© ter ſecuring of the dependency of Ireland upon the crown of 
«« Great Britain, be it declared, that the ſaid kingèom of Ire · 
© land hath been, is, and of riglit ought to be, ſubordinate unto 
% and dependent upon the imperial crown of Great Britsin, ag 
«6 being inſeparably united a. d annexed thereunto : and that 
« the king's majeſty, by and with the advice and cor ſert of 
« the lords ſpiritual and temporal and commons of Creat Bri- 
i tain in parliament aſſembled, had, hath, and of right ougl:t 

« to have, full power and authority to make laws and ſtatutes 
«« of ſufficient force and validity, to bind the kingeom and peo- 
% ple of Ireland. —And be it further declared and enacted, that 

„the houſe of lords of Ireland have not, nor of right ought to 

« have, any juriſdiction, to judge of, affirm, or reverſe any 
% judgment, ſentence, or Cecree,. given or made in any court 
«« within the ſad kingdom; and that all proceedings before the 
% ſaid houſe of lords, upon any ſuch judgment, ſentence, or de- 
** Cree are, and are hereby declared to be, utterly null and void, 
« to all intents and purpoſes whatſoever.” _ TA 

But by 22 Geo. III. c. 53. the ſaid ſtatute of 6 Geo. I. is re- 
pealed, in the words following: . Whereas an act was paſſed 
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With regard to the other adjacent iſlands which 
are ſubje& to the crown of Great Britain, ſome of 


them (as the Iſle of Wight, of Portland, of Thanet, Ac.) 


« in the ſixth year of the reign of his late majeſty king Geo. I. 
ce entituJed, © An act for the better ſecuring the dep=ndency of 
« the kingdom of Ireland upon the crown of Great Britain, 
« may it pleaſe your moſt excellent majeſty, that it may be 
« enacted, and be it enafted by the king's moſt excellent ma- 
« jeſty, by and with the advice and conſent of the lords. ſpiri- 
ce tual and temporal and commons in this prefent parlament aſ- 
ce ſembled, and by the authority of the ſame, that from and af- 
«© ter the paſſing of this act, the above-mentioned act, and the 
6 ſeveral matters and things therein contained, ſhall be, and 
« is, and are hereby repealed.” | | 
[And by 23 Geo. III. c. 28. it is ſtill further enacted in the 
following words: “ Whereas, by an act of the laſt ſeſſion of this 
6 preſent parliament (intituled, An act torepeal an act made in 
te the fixth year of the reign of his late majeſty king George tie firſt, 
« intituled, An act for the better ſecuring the dependency of the 
kingdom of Ireland upon the crown of Great Brita) it was enact- 
« ed, that the ſaid laſt ment oned act, and all matters and things 
therein contained, ſhouldbe repealed ; and wizereas doubts have 
„ ar;ſen whether tte proviſions of tlie ſaid act are ſufficient to ſecure 
to the pcopleof Ireland the rights claimed hy them to be bound only 
bylaws enacted by his majeſty and the parliament ofthat kinzdom, 
in all caſes waatever, and to have all actions and ſuits at law or in 
equ. ty, which may de inſtituted in that kingdom, decided in his 
majeſty's courts therein finally, and without appeal from thence: 
therefore, for removing all doubts reſpecting the ſame, may it 
pleaſe your majeſty, thatit may be declared and cnacted, and be it 
declared and enacted by the king's moſt excellent majeity, by and 
with the advice and conſent of the lords ſpiritual and temporal 
and commons in this preſent parlament aſſembled, and by 
the authority of the ſame, That the ſaid right claimed by the 
people of Ireland to be bound only by lars enatted by his 
majeſty and the parliament of that kingdom, in all cafes 
whatever, and to have all actions and ſuits at lav or in equity, 
which may be inſtitutedin that kingdom, decided in his majeſty's 
courts therein finally, and w:tkout appeal from thence, ſhallbe, 
and it is hereby declared tobe eſtabliſhed, and aſcertained for ever, 
and ſhall, at no time hereaftcr, be quzitioned or queſtionable.” 
Sect. 2. © And be it further enacted by the aut: ority aforeſaid, that 
no vit of error or appeal ſhall be received or adjudged, or any other 


cc 


*© proceeding be had by or in any of his majeſty's courts in this + 


# kingdom, in any action or ſuit at law or in equity inſtituted in 
„ ny of his majeſty's courts in the kingdom of Ireland; and that 
Ys all ſuch writs, appeals or proceedings ſhall be, and they are 
, hereby declared null and void to all intents and purpoſes ; and 
% chat all records, tranſcripts of records, or proceedings, which 
. have been tranſmitted from Ire land to Great Britain by virtue of 

any writ of error or appeal, and upon which no judgment has 


| 


— —— — aro - _—_ 
* 


liamert is binding there 8. It was formerly a ſubor: 
dinatefeudatory kingdom, ſubject to the _ of Nor- 


afterward to the kings of Scotland; and then = Fe to 


ed afreſhin 7 
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are comprized within ſome neighbouring county, and 
. are therefore to be looked upon as annexed to the 


mother iſland, and part of the kingdom of England. 


But there are others which require a more particular 


conſideration. | 
And, firſt, the iſle of Man is a diflin territory 
from England, and is not governed by our laws: nci- 
ther doth any act of parliament extend to it, unleſs it 
be particularly named therein; and then an act of par- 
Go 
way; then to king John and Henry III of ngland ; 
the. crown of England : and at length we find king 
Henry IV. claiming the iſland by right of conqueſt, 


and — of it to the earl of Northumberland; 
n whoſe attainder it was granted (by the name of 


Upo 

the lordſhip of Man) to fir John de Stanley by. letter 
patent 7 Henry IV ?. In his lineal deſcendants it 
continued for eight generations, till the death of Fer- 


dinando earl of Derby, A. D. 1594 ; when a con- 


troverſy aroſe concerning the inheritance thereof, be- 
tween his daughters and William his ſurviving bro- 
ther: upon which, and a doubt that was ſtarted. con- 
cerning thegalidity of the original patent o, che ifland 


Was ſeized into the queen's hands, and afterwards 
various grants were made of it by king James the firſt; 


ac. I. to William earl of Derby, and 
the heirs male of his body, with remainder to his 
heirs general; which grant was the next year con- 
firm ed by act of parliament, with a reſtraint of the 

wer of alienation by the ſaid earl and his iſſue male. 
On the death of James earl of Derby, A. D. 1735, the 


all which — expired and ſurrendered it was grant- 


male line of earl William failing, the duke of Atholl 


Tucceecel to the iſland as heir general by a female 


8 4 Inſt. 284. 2 And. 116. © Camden. Eliz. A. D. 1594+ 


9 S:lden. tit. hon. 7. 3. 


— 
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© been given or decree pronounced before the firſt day of June 
© 1782, ſhall, upon application made by, or in behalf of the party 
*in whoſe favour judgment was given or decree pronounced in Irc- 
«« land, be delivered to ſuch party, or any ni 

4 rifed to apply for and receive the ſame.] 


on by him auth 
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' braxch. In the mean time, though the title of king 
had long been diſuſed, the earls of Derby, as lords 
of Man, had maintained a ſort of royal authority 
therein; by aſſenting or diſſenting to laws, and ex- 
erciſing an appellate juriſdiction. Vet though no 
Engliſh writ, or proceſs from the courts of Weſtmin- 
ſter, was of any authority in Man, an appeal lay 
from a decree of the lord of the iſland to the king of 
Great Britain in council *. But the diſtinct juriſdic- 
tion of this little ſubordinate royalty being found in- 
convenient for the purpoſes of public juſtice, and for 
the revenue, (it affording a commodious aſylum for 
debtors, outlaws, and ſmugglers,) authority was gi- 
ven to the treaſury by ſtatute 12 Geo. I. c. 28. to 
purchaſe the intereſt of the then proprietors for the uſe 
of the crown: which purchaſe was at length com- 
pleated in the year 1765, and confirmed by ſtatutes 
5 Geo. III. c. 26. and 39. whereby the whole 
iſland and all it's dependencies, ſo granted as afore- 
ſaid, (except the landed property of the Atholl fami- 
ly, their manerial rights and emoluments, and the 
patronage of the biſhoprick * and, other eccleſiaſtical 
benefices,) are unalienably veſted in the crown, and 
ſubjected to the regulations of the Britiſh exciſe and 
cuſtoms. > WR ew F 5 
The iſlands of Jerſey, Guernſey, Sark, Alderney, 
and their appendages, were parcel of the duchy of 
Normandy, and were united to the crown of England, 
by the firſt princes of the Norman line. They are 
governed by their own laws, which are for the moſt 
part the ducal cuſtoms of Normandy, being collected 
in an antient book of very great authority, entituled, 
| ke grand cuſtumier. The king's writ, or proceſs from 
the courts of Weſtminſter, is there of no force; but 
his commiſſion is. They are not bound by common 
acts of our parliaments, unleſs particularly named 3, 
All cauſes are originally determined by their own of- 
ficers, the bailiffs and jurats of the iſlands; but an 
appeal lies from them to the king and council, in the 
Jaſt reſort. EY | 
Beſides theſe adjacent iflands, our more diſtant 
plantations in America, and elſewhere, are alto in 
© 1P, Wms. 329, Canterbury, but annexed to that 
The biſhoprick of Man, or of York by ſtatute 33 Hen. VIII. 


Sodor, or Sodor and Man, was c. 31? 
formerly within the province of 3 4 Inſt. 286. 


* 
9 
* v 
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ſome reſpect ſubje to the Engliſh laws. Plantati- 
ons or colonies, in diſtant countries, are either ſuch 
where the lands are claimed by right of occupancy 
only, by finding them deſert and uncultivated, and 

peoplng them — the mother country; or where, 


when already cultivated, they have been either gain- 


ed by conqueſt, or ceded to us by treaties. And 
both theſe rights are founded upon the law of nature, 
or at leaſt upon that of nations. But there is a dif- 
ference between theſe two ſpecies of colonies, with 
reſpeC to the laws by which they are bound. For 
it hath been held“, that if an uninhahited country 
be diſcovered and planted by Engliſh ſubjects, all the 
Engliſh laws then in being, which are the birthright 
of every ſubjeAS, are immediately there in force. 
But this muſt beunderſtood with very many and very 
great reſtrictions. Such coloniſts carry with them 
only ſo much of the Engliſh law, as is applicable to 
their own ſituation — the condition of an infant 
colony; ſuch, for inſtance, as the general rules of 
inheritance, and of protection from perſonal injuries, 
The artificial refinements and diftinftions incident 


to the property of a great and commercial people, 


the laws of police and revenue, (ſuch eſpecially as 
are inforced by penalties) the mode of maintenance 
for the eſtabliſhed clergy, the juriſdiction of ſpiritual 
courts, and a multitude of other proviſions, are nci- 
ther neceſſary nor convenient for them, and there- 
fore are not in force. What ſhall be admitted ar 

what rejected, at what times, and under what re- 
ſtrictions, muſt, in-caſe of diſpute, be decided in the 
firſt inſtance by their own provincial judicature, ſub- 
Jeet to the reviſion and control of the king in council: 
the whole of their conſtitution being alſo liable to 
be new- modelled and reformed by the general ſuperin- 


tending power of the legiſlature in the mother coun- 


try. But in conquered or ceded countries, that have 
already laws of their own, the king may indecd alter 


and change thoſe laws; but till he does actually 


change them, the ancient laws of the country re- 
main, unleſs ſuch as are againſt the- law of Goa, 
as in the cafe of an infidel country 6. Our 


4 Salk. 411. 666, Show. Parl. C. 31, [Se -je 
5 2 P. Wms. 75. in the caſe of Cambell v. Katl, 


© 7 Rep. 17. Calvin's Caſe. Coop. Rep. 204. 4 great aud 
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American plantations are principally of 2 
ſort, bein 1 in che lalt entury either by right 
df ng and driving out the natives (with c 
natural juſtice I ſhall not at preſent 2 or by 
treaties. And therefore the common law of England, 
as ſuch, has no allowance or authority there; they 
being no part of the mother country, but diſtinct 
(though dependent) dominions. They are ſubjet 
however to the control of the parliament; though 
{like Ireland, Man, and the reft) not bound by any 
a2, of parliament, unleſs particularly named. 

| With reſpect to their interior polity, our colonies ; 
are properly of three ſorts. 1. Provincial eftabliſh- 
ments, the conſtitutions of which depend on the reſ- 
pective commiſſions iſſued by the crown: to the go- 
vernors, and the inſtructions which uſually accompa- 
ny thoſe commiſſions ; under the authority of which, 
provincial aſſemblies are conſtituted, with the power 
of making local ordinances, not repugnant to the 
laws of England. 2. Proprietary governments, grant- 
ed out by he crown to individuals, in the nature of 
feudatory principalities, with all the inferior regali- 
ties, and FW. 161% powers of legiſlation, which 
formerly belonged to the owners of counties palatine: 
yet ſtill with theſe expreſs conditions, that the endy 
for which the grant was made be ſubſtanually pur- 
ſued, and that nothing be attempted which may de- 
rogate from the ſovereignty of the mother-country. 
3. Charter governments, in the nature of civil corpo- 
rations, with the power of making by-laws for their 
own interior e not contrary to the laws of 
England; and with ſuch rights and authorities as are 
ſpecialiy given them in their ſeveral charters of incor- 
poration. The form of government in moſt of them 
is borrowed from that of England. They have a 
governor named by the king, _ in ſome proprietary 
colonies by the proprietor,) who is his repreſentative 
or deputy. They have courts of juſtice of their 
own, from whoſe deciſions an appeal lies to the king 
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and council here in England. Their general aſſem. 
blies which are their houſe of commons, together vid 
their council of ſtate being their up boufg with the 
- edncurrence of the king or his 3 the gover. 
nor, make lays ſuitedto their own emergencies. But i 
is particularly. declared by ſtatute 7 & 8 W. III. . 
22. that all laws, bye-la ws, uſages, and cuſtomz 
- which fhall be in practice in any of the plantation, 
repugnant to any law, made or to be made in this 
kingdom relative to the ſaid plantations, ſhall be u 
terly void and of none effect. And, becauſe ſever: 
of the colonies had claimed the ſole and excuſe 
right of impofing taxes upon themſelves, the ſtatute 
6 Geo. III. c. 12. expreſsly declares, that all his ma. 
jeſty's colonies and plantations in America have been, 
are, and of right ought to be, ſubordinate to and de- 

ndent upon the imperial crown and parliament of 

reat Britain; who have full power and authority to 
make laws and ſtatutes of ſufficient validity to bind 
the colonies and people of America, ſubjects of th: 
crown of Great Britain, in all caſes whatſoerer. 
And, this authority has been fince very forcibly er. 
emplified, and carried into act, by the ſtatute 7 


Geo. III. c. 59. for ſuſpending the legiſlation of Wl.” 
New-York; and by ſeveral ſubſequent ſtatutes (/ 
| Theſe are the ſeveral parts of the dominions df p 
the crown of Great Britain, in which the municipal i 
laws of England are not of force or authority, merely E. 


af the municipal laws of England. Moſt of then 
have probably copied the ſpirit of their own lay 


(e) [However, in the year 1782, by ftatute 22 Geo. III. c ga 

46. his majeſty was impowered to conclude a peace with the c- 
lonies of New-Hampſhire,, Maſſachuſet:s-Bay, Rhode-Iflang, 
Connecticut, New-York, New-Jerſey, Pennſylvania, the Three 
Lower Counties on Delaware, Maryland, Virginia, North-Cav- 
lina, South-Carolina, and Georgia in Nort!- America, then n 
- rebellion againſt their mother-country ; and tor that purpoſe, 
repeal, or to ſuſpend, the operation oi any acts oi Parliament 
far as they related to the ſaid colonies. Accordingly a peace ws 
ſoon after concluded, and the independence iich the tot. 
mentioned colonies had hefore declared was allowec. to them ; 
that now they arc as much independent of, and unconnected with 
Great Britain, as any other foreign nation. ] Ek 
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ſromthis original; but then itreceivesit'sobligation, and 
authoritative force, from being the la w of the country. 
As to any foreign dominions which may belong to 
the perſon of the king by hereditary deſcent, by pur- 
had, or other acquiſition, as the territory of Han- 
over, and his majeſty's other property in Germany; 
as theſe do not in any wiſe appertain to the crown of 
theſe kingdoms, they are entirely unconnected wick 
the laws of England” and do not communicate 
with this nation in any refpe&t whatſoever. The 
Engliſh legiſlature had wiſely remarked the in- 
conveniences that had formerly reſulted from 
dominions'on the continent of Europe; from the 
Norman territory which William the conqueror 
brought with him, and held in conjunction with the 
Engliſh throne; and from Anjou, and it's appen- 
dages; which fell to Henry the ſecond by hereditary - 
. They had ſeen the nation engaged for near 
four hundred years together in ruinous wars for de- 
fence of theſe foreign dominions; till, happily for 
this country, they were loſt under the reign of Henty 
the fixth. They obferved that, from that time, the 
maritime intereſts of England were better underſtood 
and more cloſely purſued: that, in conſequence of 
this attention, the nation, as ſoon as ſhe had refted 
from her civil wars, began at this period to flouriſh 
all at once; and became much more conſiderable ih 
Europe, than when her princes were poſfeſſed of a larger 
territory, and her councils diſtracted by foreign in- 
creſts. . This experience and theſe conſiderations 
gave birth to a conditional clauſe in the act! of ſetł 
lement which veſted the crown in his preſent majeſ- 
ty's illuſtrious houſe, “that in caſe the crown and 
imperial dignity of this realm ſhall hereafter come 
to any perſon not being a native of this kingdom bf - 
England, this nation ſhall not be obliged to engage 
in any war for the defence of any dominions or 
territories which do not belong to the crown of Eng- 


land, without conſent of parliament.“ 
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We come now to confider the kingdom of England 
in 222 the direct and immediate ſubject of 
thoſe laws, concerning which we are to treat in the 
enſuing commentaries. And this comprehends not 
only Wales and Berwick, of which enough has been 
already ſaid, but alſo part of the ſea. The main or 

| high ſeas are part of the realm of England, for there. 
on our courts of admiralty have juriſdiction, as vil 
be ſhewn hereafter; but they are not ſubject to the 
common law. This main ſea begins at the loy- 
water-mark. But between the high-water-mark, and 
the low-water-mark, where the ſea ebbs and flows 
the common law and the admiralty have diviſum in- 
perium, an alternate juriſdiction ; one upon the wa. 
ter, when it is full ſea; the other upon the land when 
it is an ebb 3, | + 

The territory of England is liable to two diviſions; 
the one eccleſiaſtical, the other civil. | 
1. The ecclefiaftical diviſion is, primarily, into 
two provinces, thoſe of Canterbury and York. A 
2 is the circuit of an archbiſhop's juri ſdiction. 

ach province contains divers dioceſes, or ſees of fuf- 
fragan biſhops; whereof Canterbury includes twenty- 
one, and York three: befides the biſhoprick of the 
ifle of Man, which was annexed to the province of 
York by king Henry VIII. Every dioceſe is dwid 
ed into archdeatonries, whereof there are ſixty in all 
each archdeacgnry into rural deaneries, which are the 
ceircuit of the archdeacon's and rural dean's juriſdicti- 
on, of whom hereafter; and every deanery is divided 
into pariſnes . 1 

A parith is that circuit of ground which is commit 
ted to the charge of one parſon, or vicar, or other 
miniſter having cure of ſouls therein. Theſe di 
tricts are computed to be near ten thouſand in number. 
How antient the diviſion of pariſhes is, may at pre- 
ſent be difficult to aſcertain; for it ſeems to be 
agreed on all hands, that in the early ages of chriſt: 
nity in this iſland, pariſhes were unknown, or at leaf 


2 Co. Litt. a6o. 4 Co. Lit. 94. 
. SGibſon's Britais. 
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ſignified the ſame that a dioceſe does now. There 
was then no appropriation of eccleſiaſtical dues to any 
rticular church; but every man was at liberty to 
contribute his tithes to Whatever prieſt or church he 
leaſed, provided only that he did it to ſome; or, if 
he made no ſpecial appointment or appropriation 
thereof, they were paid into the hands of the biſhop, 
whoſe duty it vvas to diſtribute them among the cler- 
gy, and for other pious purpoſes, according to his 
own diſcretions. „ anBac tec 
Mr. Camden? ſays, England was divided' into pa- 
riſnes by archbiſhop Honorius about the year 630. 
Sir Henry Hobart ® laysit down, that pariſhes were 
firſt erected by the council of Lateran, which was 
held A. D. 1179. Each widely differing from the. 
ether, and both of them 'perhaps from the truth; 
which will probably be found in the medium between 
the two extremes. For Mr. Selden has clearly ſhewn?, 
that the clergy lived in common without any divifion 
of pariſhes, hep after the time mentioned by Cam- 
den. And it appears from the Saxdn laws, that pa- 
| riſhes were in being long before the date of that ccun- 
eil of Lateran, to which they are afcribed by Hobart. 
We find the diſtinction of pariſhes, nay eben of 
© mother-churches, ſo early as in the laws of king 
Edgar, about the year 970. Before that time the 


conſecration of tithes was in general arbitrary; that is, 


every man paid his own (as was before obſerved) to 
what — riſh he pleaſed. But this being lia- 
ble to be ache with either fraud, or at leaſt ca- 
price, in the perſons paying; and with either jealou- 
hes or mean compliances in fuch as were competitors. 
for receiving them; it was now'ordered by the law 
of king Edgar e, that . dentur omnes decime prima- 
rie eccleſie ad quam parochia pertinet. However, 
if any thane, or great lord, had a church, within his 
own demeſnes, diſtin from the mother church, 
n the nature of a private chapel; then, provided: 

6 Seld. of tith. 9. 4. 2 Inſt. ® Hob. 29. 
646. Hob. 4. „ oftithe, ©/ 3, 

7 in his Britannia. gan. 
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ſuch church had a ceemetery or conſecrated place of 
burial belonging to it, he might allot one third of 
his tithes for che maintenance of the officiating miniſ. 
ter: but, if it had no cœmetery, the thane muſt hin. 
felf have maintained his chaplain by ſome other meanz, 
for in ſuch caſe all his tithes were ordained to be paid 
to the prinariæ ecclefie or mother church *. 
I "This proves that the kingdom was then generally 
divided into pariſhes; which diviſion happened pro- 
bably not all at once, but by degrees. For it ſeen 
Pretty clear and certain, that 3 of pariſh- 
es were originally aſcertained by thoſe of a manor or 
manors : finceit very ſeldom happens that a manor 
extends itſelf over more pariſhes than one, though 
there are often many manors in one pariſh. 'The 
Jords, as chriſtianity ſpread itſelf, began to build 
churches upon their own demeſnes or waſtes, to ac- 
commodate their tenants in one or two adjoining 
lordihips; and, in order to have divine ſervice regu- 
l:rly performed therein, obliged all their tenants to 


© 2 their tithes to the maintenance of the one 


officiati ng miniſter, inſtead of leaving them at liber. 
ty to diſtribute them among the clergy of the dioceſe 
' 41 general; and this tract of land, the tithes where- 
of were ſo appropriated, formed a diſtin pariſh 
Which will well enough account for the „ in- 
termixquse of pariſhes one with another. For, if a 
lord g Harcel of land detached from the main of 
his eſtate, Þut not ſufficient to form a pariſh of itſelf, 
1 was nutural for him to endow his newly erected 
church with the tithes of thoſe disjointed lands; eſpe 
cially if no church was then built in any lordſhip ad- 
joining to thoſe outlying parcels. | 1 5 
Thus pariſhes were gradually formed, and pariſh 
churches endowed with 2 that aroſe within the 
circuit aſſigned. But ſome lands, either becauſe they 
were in the hands of irreligious and careleſs owner, 
or were fituate in foreſts and: deſart places, or for 
ether now unſearchable reaſons, were never unite 


* hid. c. 2. See alſo the about the year 1c 30. 
VIS of king Canute, T. 11. | 
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to any pariſh, and therefore continue to this day en- 
traparochial; and their tithes are now by immemorial 
cuſtom payable to the king inſtead of the biſhop, in 
truſt and confidence that he will diſtribute them for 
the general good of the church * : yet extraparochial 
waſtes and marſh-lands, when improved and drain- 
ed, are by the ſtatute 17 Geo. II. c. 37. to be aſſeſ- 
ſed to all parochial rates in the pariſh next adjoin- 
ing. And thus much for the eccleſiaſtical diviſion of 
this kin 


2. The civil diviſion of the territory of England is 
into counties, of thoſe counties into hundreds, of thoſe 
hundreds into tithings, or towas. Which diviſion, as it 
now ſtands, ſeems to owe its original to king Alfred: 
who, to prevent the rapines and diſorders which for- 
| merly prevailed in the realm, inſtituted tithings ; ſo 

called, from the Saxon, becauſe: en freeholders with 
their families compoſed one. Theſe all dwelt toge- 
ther, and were ſureties or free eqns to the kin 
for the good behaviour of each other; and if any of- 
fence was committed in their diſtrict, they were 
bound to have the offender forthcoming *. And there- 
fore anciently no man was ſuffered to abide in Eng- 
land above forty days, unleſs he were enrolled in ſome 
tithing or decennary 3. One of the principal inha- 
bitants of the tithing is annually appointed to pre- 
fide over the reſt, being called the tithing-man, the 
headborough, (words which ſpeak their own etymo- 
| logy) and in ſome countries the borſholder, or bo- 

rough's-elder, being ſuppoſed the diſcreeteſt man in 
the borough, town, or tithing 4. LD. | 

Tithings, towns, or vills, are of the ſame ſignificati- 
on in law; and are ſaid to have had, each of them, 
originally a church and celebration of divine ſervice, 
ſacraments, and burials; though that ſeems to be 


Ma 647. 2 Rep. 44. Cro. ** tinentur 5—y r hoc modo fiebat, 
I2. | 


5 , quod ſub decennali fidejuſſione 
> Flet. 1. 47. This the laws © debebant 3 2 1 
of king Edward the conſeſſor, c. 3 Mirr. c. 1. C. 3. 
20. very juſtly entitled *© ſum- 4 Finch. L. 8. | 

ina et maxima ſecuritas, per 5 1 Inſt, 115. 

uam omnes flatu firmiſſimo ſuſ= | 


. This is rather an unapt example of the truth of the poſition; 
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rather an eccleſiaſtical, han à civil, diſtinction. 
The word town or vill is indeed, by the alteration of 
times and language, now become a. generical term, 
. under it the ſeveral ſpecies of cities, 


boroughs, and common towns. A city is a-town in- 


corporated, which is or hath been the ſee of a biſhop : 
and though the biſhoprick be diſſolved, as at Weſt- 
minſter, (a) yet ſtill it remaineth a city *. A bo- 

is now underſtood to be a town, either corpo- 
rate or not, that ſendeth burgeſſes to parliament ?, 


Other towns there are, to the number Sir Edward 


Coke ſays * of 8803, which are neither cities nor bo- 
roughs; ſome. of which have che privileges of mar- 
kets, and others not; but both are equally towns in 
law. To ſeveral of theſe towns there are ſmall ap- 
pendages belonging, called hamlets; which are taken 


notice of in the Batute of Exeter ?, which makes fre- 


quent mention of entire vills, demi vills, and hamlets, 
Entire vills fir Henry Spelman * conjectures to have 
conſiſted of ten freemen, or frank-pledges, demi- 
vills of five, and hamlets of leſs thay five. Theſe 
little collections of houſes are ſometimes under the 
ſame adminiftration as the town itſelf,” ſometimes go- 
verned by. ſeparate officers; in. which laſt caſe they 
are, to ſome purpoſes in law, looked upon as diſtin 


. townſhips. Theſe towns, as was before hinted, con- 


tained each originally but one pariſh, and one tith- 
ig; though many of them now, by the encreaſe of 


inhabitants, are divided into ſeveral pariſhes and 


tithings; and, ſometimes, where there 1s but one 


* 


pariſh there are two or more vills or tithings. 
As ten families of freeholders made up a town or 


tiching, ſo ten tithings compoſed a ſuperior diviſion, 


Co. Lit. tog. ; {5 674.1 (oa; 
7 Litt. F. 164. 0 Gloſſ. 274- 
1 lnſt. 176. | | 
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ſor Weſtminſter is not a borough incorporate. Hargrave Co. 
Litt. 109. notes 2 and 3. See alſo the King v..Downs and another, 
3 Term Rep. 560. ; | ' 


called a hundred, as conſiſting of ten times ten fami- 
lies. The hundred is governed by an high conſtable 
or bailiff, and formerly there was regularly held in it 
the hundred court for the trial of cauſes, though now 
fallen into diſuſe. In ſome of the more northern 
counties theſe hundreds are called wapentakes *. 
The ſubdiviſion of hundreds into tithings ſeems to 
be moſt peculiarly the invention of Alfred: the jinſti- 
tution of hundreds themſelves he rather introduced 
than invented. For they ſeem to have obtained in 
Denmark and we find that in France a regulation 
of this fort was made above two hundred years be- 
fore; ſet on foot by Clotharius and Childebert, with 
a view of obliging each diſtrict to anſwer for the rob- 
beries committed in it's own diviſion. Theſe diviſions 
were, in that country, as well military as civil : and 
each contained a hundred freemen, who were fubjet 
to an officer called the centenarius; a number of which 
centenarii were themſelves ſubject to a ſuperior officer 
called the count or comes 3. And indeed ſome-” 
thing like this inſtitution of hundreds may be traced . 
back as far as the antient Germans, from whom were 
derived both the Franks who became maſters of Gaul, 
and the Saxons who ſettled in England : for both the 
thing and the name, asa — aſſemblage of per- 
ſons, from which afterwards the territory ictelf might 
probably receive its denomination, were well known 
to that warlike people. © Centeni ex ſingulis pagis 
« ſunt, idque ipſum inter ſuat vocantur ; et quod primo 
« numerus fuit, jam nomen et honor gt.. | 
An indefinite number of theſe hundreds make upa 
county or ſhire. Shire is a Saxon word ſignifying a 
diviſion ; but a county, comitatus, is e 
from comes, the count of the Franks; that is, the 
earl, or alderman (as the Saxons called him) of the 
ſhire, to whom the government of it was intruſted. 
This he uſually exerciſed by his deputy, ſtill called in 
Latin vice-comes, and in Engliſh, the ſheriff, ſhrieve, 
or ſhire-reeve, ſignifying the officer of the ſhire; upon 


. 14. > Kdonteth, Bp. L. 96. 29 
2 Seld. tit. of hqnour. 2. f. 3. 88 G 6. 


. honour John of | 
his father-in-law, the king had alſo created duke of 
Lancafier?.: Counties palatine are ſo called a palutio; 


in his palace; regalem 
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whom by proceſs of time the civil adminiſtration of jt 


is now totally devolved. In ſome counties there is an in- 


termediate diviſion, between the ſhire and the hundreds, 
as lathes in Kent, and rapes in Suſſex, each of them con- 


taining about three or four hundred apieee. Theſe had 


formerly their lathe- reeves and rape-reeves, acting in 
ſubordination to the ſhire-reeve. Where a county is divi- 
ded into three of theſe intermediate juriſdictions, they are 


called trithings 5, vrhich were antiently, governed by a 


triching-reeve. Theſe trithings ſtill ſubſiſt in the large 
county of Vork, where by an eaſy corruption they are 
denominated ridings; the north, the eaſt, and the weſt- 


riding. The number of counties in England and Wales 


have been different at different times; at preſent they 
are forty in England, and twelve in Wales. 
Three of theſe counties, Cheſter, Durham, and Lan- 
caſter, are called counties palatine. The two former are 
fuch by preſcription, or immemorial cuſtom; or at leaſt 
as old as the Norman conqueſtꝰ: the latter was created 
by king Edward III, in favour of Henry Plantagenet, 
firſt earl and then duke of Lancafter ?, whoſe heireſs be- 


ing married to John of Gant the king's ſon, the franchiſe 


was greatly enlargedand confirmed-in parhament *,'to 
Gant hümſelf, whom, on the death of 


becauſe the ewners thereof, the earl of Cheſter, the 


| biſhop of Durham, and the duke of Lancafter, had in 


thoſe counties ura regaka, as fully as the king hath 
rteflatem in omnibus, as Brac- 


ton expreſſes it. hey might pardon treaſons, 


murders, and felonies: they appointed all judges and 


juſtices of the peace; all writs and indictments ran in 
their names, as in other counties in the king's ; and 
all offences were ſaid to be done againſt their peace, 


I. Edw. c. 34 5 Cert. 36 Edw. III. n. 9. 
6 Seld. tit. hon. 2. 5, 8. 9 Pat. 51 Edw. III. n. 33 
7 Pat. 25, Edw. III. p. 14. Plowd. ag 7 Rym. 138. 
m. 18. Seld. 6d. Sandford's J. 3. c. 8. . 4. 
gen. hiſt. 112. 4 Inſt. 204. 1 
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and not; ain other places, contra pacem domini regis *. 
And indeed by the antient law, in all peculiar juriſ- 
ditions, offences were ſaid to be done againſt his peace 
in whoſe court they were tried: in a court-leet, contra 
izem domini ; in the court of a corporation, contra 
' pacem ballivorum : in the ſheriff's court or tourn, con- 
tra pacem vice-comitis*. Theſe palatine privileges 
(ſo fimilar to che regal independent juriſdictions 
uſurped by the great barons on the continent, during 
the weak and infant ſtate of the firſt feodal kingdoms 
in Europe) were in all probability 0 grant- 
ed to the counties of Cheſter and Durham, becauſe 
they bordered upon ininucal countries, Wales and 
Scotland: in order that the inhabitants having juſtice 
adminiſtered at home, might not be obliged to go out 
of the county, and leave it open to the enemy's 1ncur- 
fions; and that the owners being ' encouraged by ſo 
large an authority, might'be the more watchful in its 
F And upon this account alſo there were for- 


merly two other counties palatine, Pembrokeſhire 


and Hexhamſhire ; the latter now united with Nor- 
thumberland: but theſe were aboliſhed by parlia- 
ment, the former in 27 Hen. VIII, the latter in 14 
Eliz. And in 27 Hen. VIII, likewiſe, the powers 
before mentioned of owners of counties palatine were 
abridged ; the reaſon for their continuance in a man- 
ner ceaſing : though ftill all writs are witneſſed 
in their names, and all forſeitures for treaſon by the 
eommon law: accrue to them “. | | 
Of theſe three, the county of Durham is now the 
enly one remaining in the hands of a ſubject. For 
the earldom of Cheſter, as Camden teſtifies, was 
united to the crown by Henry III, and has ever fince. 
given title to the king's eldeſt ſon. And the county 
_ Palatine, or duchy, of Lancaſter was the property 
of Henry of Bolingbroke, the ſon of John of Gant, at 
the time when he wreſted the crown from king Rich- 
ard II, and aſſumed the ſtile of king Henry IV. But 


4 Inſt. 204. * .3 Robertſon, Cha. V. i. 60, 
* Scld. in Heng. Magn. c. 2, # 4 Inſt. 205, $3 


* 


fore he procured an act 


\ 
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he was too prudent to ſuffer this to be united to the 
crown; leſt if he loſt one, he ſhould loſe the other 
alſo. For, as Plowden * and fir Edward Cokes ob- 
ſerve, ©* he knew he had the duchy of Lancafter by 
« ſure and indefeaſible title, but that his title to the 
« crown was not ſo aſſured: for that after the de- 
4% ceaſe of Richard II the right of the exown was in 


„the heir of Lionel duke of Clarence, ſecond ſon of 


„Edward III; John of Gant, father to this 
Henry IV, being but woe" ſon.” And there- 

parliament, in the firſ 
year of his reign, ordaining that the duchy of Lan- 


- caſter, and all other his hereditary eſtates, with all 


their royalties and franchiſes, ſhould remain to him 
and his heirs for ever; and ſhould remain, deſcend, be 
adminiftered, and governed, in like manner as. if he 
never had attained the regal dignity : and thus they 
deſcended to his ſon and grandſon, Henry V and Hen- 
ry VI; many new territories and privileges being 
annexed to the duchy by the former*®. Henry VI 
being attainted in 1 Edw. IV, this duchy was declar- 
ed in parliament to have become forfeited to the 
crown 7, and at the ſame time an at was made to 
incorporate the duchy of Lancaſter, to continue the 
county palatine (which might otherwiſe have deter- 
mined by the attainder *,) and to make the ſame par- 
cel of the duchy: and, farther, to veſt the whole in 


king Edward IV and his heirs, kings of England, for 


ever; but under a ſeparate guiding and governance 
from the other inheritances of the crown. And in 
1 Hen. VII another act was made, to reſume ſuch 
pa of the duchy lands as had been diſmembered 


from it in the reign of Edward IV, and to veſt the in- 


heritance of the whole in the king and his heirs 
for ever, as amply and largely, and in like manner, 


4 215. Os Hen. V. n. 15. 
5 4 Inſt. 205 2 7 1 Ventr. 155. 
6 Parl. 2 Her, V. n. 30. 3 © 1 Ventr. 157. 


- 
* 


„ 4 tf the Laws of ENV. 1 22. 
form, and condition, 3 from the crown of Eng- 
land and poſſeſſion of the fame, as the three Hen- 
ries and Edward IV, or any of chem, had and held the 
ſanie , 7 3 1 
The iſle of Ely is not a county palatine, thougk 
ſometimes erroneouſly called ſo, but only a royal 
franchiſe: the bio baving, by grant of kiag Hea- 
ry the firſt, jura regalia within the ifle of Ely ; where- 
by he exerciſes a juriſdiftion over all cauſes, as well 
criminal as civil % : 
There are alſo counties corporate : waich are certain 
cities and towns, ſome with more, ſome with leſs ter- 
ritory annexed to them; to which out of ſpecial 
grace and favour the kings of England have granted 
the privilege to be counties of themſelves, and not to 
be comprized 1n any other counties ; but to be govern- 
ed by their own ſheriffs and other magiſtrates, ſo 
that no officers ofthe county at large have any power 


9 Some have entertained an 
opinion (Plowd. 220, 1, 2. 
Lamb. Arckeion. 233. 4 Inſt. 
206.) that by this act the right 
of the duchy veſted only in the 
natural, and not in the falitical 
perſon of king Henry VII, as 
formerly in that of Henry IV; 
and was deſcendible to his natu- 
ral heirs, independent of the 
ſucceſſion to the crown. And, 
if this notion were well founded, 
it might have become a very 
curious queſtion at the time of 
the revolution in 1688, in 
whom the right of the duchy 
remained after king James's 
abdication, and previous to the 
attainder of the pretended prince 
of Wales. But it is obſervable, 
that in the ſame act the duchy 
of Cornwall is alſo veſted in king 
Henry VII and his heirs z which 
could never be intended in any 
event to be ſeparated from the 
inheritance of the crown. And 
indeed it ſeems to have been un- 


Vol. I. 


derftood very early aſter the ſta- 
tute of Henry VII, that the 
duchy of Lancaſter waz by no 
means thereby made a ſeparate 
inheritance from the reſt of the 
royal patrimony ; ſince it de- 
ſcended, with the crown, to the 
half-blood in the inſtances of 
queen Mary and queen Eliza- 
1: which it could not have 
done, as the eſtate of a mere 
duke of Lancaſter, in the com- 
mon courſe of legal deſcent. 
The better opinion therefore 
ſeems to be that of thoſe judges, 
who held (Plowd. 221) that 
notwithſtanding the ſtatute of... 
Hen. VII (which was only an 
act of reſumption) the ducky 
ſtill remained as eſtabl ſhed by 
the act of Edward IVI ſ:parate 
fom the other poſſeſſions of the 
crown in order and government, 
but united in point of inheri- 
tance.” . | 
4 Inſt, 226, 
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to intermeddle therein Such are Loodon, York, 
| Briſtol Norwich, Coventry; and many oth 


thus much of the countries ſubject 10 


* 
4 #7 
* 
P * 
4 . 
% 
- 
Ss 


Y £27 1 bra io Ds 


. Genn 0 13:5 


. 
N 17 : 
* 


# 
P * 8 8 
4 * 
T3 449% 11 tro . — 
* 3 

N 5 

* © 4 
ww By * 
14 PRE » 


Hel 4 7 514. 


ers. And 
laws of 


0 — * 4 
. | . 2 4 — 18 E 
*. 4 * 2 99 it + „ S713 ©4 } 4% 100 4 1944 
* 1 4 1 3 — $ A - 7 
* * . 7 * o 
* * 1 * 1 ; 4 
f * J 7 * ' * W 74 5 37 
. * 1 39 It 311 19 F7Cs 4 
» * 1 * 5 
1 ? 
. q 14 1 4 1 
7 . 4 44 nnn 111 
- y * I 5 
* by F, . 
? 3 7 * * , F FL 
F + #4, * 0 \ 4 bs . I % 
* . - 
n 7 . 7 
&. = . 
4 5 , ; 
- 
* 
. 
* 
* 
- 4 
* 
7 2 1 
a . * 9 
* 10 : 17 : ' 
* a 
. i * 
- a —— 
* * oy 
L 
ad - - * 
* 
* 
* 
5 „ » . - 4 * F — 
5 fas 
A . k — 
-% * - 
. 1 FA 
* — - ” 5 a» : 
z by PF. 2 f 
7 by * 
# * * 3 : 
3; v 74S " 
* * 
— * 
* . », 4 1 - 
b K > FP FEM 4 
. * . - 6 * 
5 T AX 
my * 1 9 % 
P p 4 
* 717 # P 
A « > oF — 
. 
* 
F s # 5 9 1 1 1 ? 
* Ls N 2 
4 * 
, # & * E * 
* 4 * * 0 
- - 1. 93 7 > 
„ 1 % b 1 * SS 7 ## » ; 
2 * 1 * * 
b K * 7 1 4 z # » ' 4 Us 
— 2 *, Nn 
725 41 4- Py 7 a 
1 | - k 
a Ss * 1 * 3 # „ L Lo - 
19 N 7 2 AF FEST , 
4 FP * 
® : ” 
: * „ 
! * 1 4 — 23 : 2 
* * 
4 _ 7 ay « 3 * ” * 
* * 4 * * £ * % 4 
? * 2 * * 
- 4 * . ls bo 1 : . = 
* 7 - CY 
F 2 _— 4 
4 * * ** * * "4 - 1 
r a. 11 ? » * 2 
h 2 $4 +7; 
. - 5 1 , Y 4 b 1 * } 4 4 4 - 
+ rr 4+ 7* 7 74 — 4 ; 
- 4 10 1441284 * , ' : 
* * „ * 5 2 3 * 14 9 
1 * * Ln 1 7 , 285 B73, he A. 4 + ws ba 
N Kline ag tt emen Ut go HEE a 
11 ; a 


4 ; 
n 
Eu. $+ 


8 * 1 4 n 
UNE LL . 
«as 


{1,9 49 


0OMUMENTARIES 


K. 


* THE . | 15 


Laws or ENGLAND. 


100 THE FIRST 


ox THE RIGHTS OF PERSONS. 


enerres rar FIRST, 


or THE ABSOLUTE RIGHTS or 
habe 7 INDIVIDUALS. : 


Toi E objets« of the laws of England are * very 
numerous and extenſive, that in order to conſider 
aj with any tolerable cafe and perſpicuity, it | 
be neceffary to diftribute them methodically, under 
2 per and diſtinct heads; avoiding as much as poffi- - 
le diviſi6ns- too large and comprehenſive on the one 


13 and too triſſing and minute on the other; both 
0 f which a are equally productive of confuſion. 
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Now, as municipal law- is a rule of civil conduc, 
commanding what is right, and prohibiting what h 
as ; m— Cicero“, and ee — — 7 

ve expreffed it, ſandlio jaſla, jubeni hantſta'et pri 
bibent N it bello l the primary i 
cipal objects of the law are x1Ga4Ts and wroxcs, 
In the proſecution therefore of theſe commentaries, I 
ball follow this very ſimple and obvious diviſion; 
and ſhall in the firſt place conſider the rights that are 
_ commanded, and ſecondly the wvronge that are forbid- 
den, by the laws of England. 
' Rights are however Fable to another ſubdiviſion: 
being either, firſt, thoſe which concern and are an- 
nexed to the perſons of men, and are then called ju- 
ra perſenarum or the rights of . perſons ;,, or they are, 
ſecondly, ſuch as a man may acquire over external 
objects, or things unconnected with his perſon, which 
are ſtiled jura rerum or the rights of things. Wron 
alſo are diviſible into, firſt, private n ubich 
being an infringement merely of particular righü, 
concern individuals only, and are called civil 1nju- 
dies; and ſecondly, public worongs; which, being 4 
breach of general and public rights, affect the whole 
community, and are called crimes and miſdemeſ- 
1 OO 1 Te 

The objects of the laws of England falling into WW.” 
this fourfold divifion, the preſent commentaries will be 
therefore conſiſt of the four following parts; 1. The fi 
rights of perſens with the means hereby ſüch righu wy 
may be either acquired or loſt. 2. The rights of ct 
things; with the means alſo of acquiring and loſing ot 
them. 3. Private wrongs, or civil injuries; with the | 
means of redreſſing them by law. 4. Public wrongs, W 
or crimes and miſdemeſnors; with the means of pre- 
vention and runihment, © «| 

Me are now, firſt, to. conſider the rights of per/or: ; e 
with the means of acquiring and lofing them. he. 
New the righis 4 ＋ that are commanded to 

ke obſerved by the municipal law are of two forts: to 
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i-rft; ſuch as are due rom every citizen, which are 
Aually called civil duties; and, ſecondly, fuch as 
belong to him, which 1s the more popular accepra- 
tion of rights or jura: Both may indeed be com riz- 
ed in this latter diviſion; for, as all ſocial duties 
are of a relative nature, at the ſame time that they 
are due rem one man, or ſet of men, they muſt alſo 
be due to another. But I apprehend it will be more 
clear and eaſy, to conſider many of them as duties 
required from, rather than as rights belonging to, 
articular perſons. Thus, for inſtance, allegiance 
is uſually, and therefore moſt eaſily, conſidered. aa 
the duty of the people, and protection as the duty of 
the magiſtrate; and yet they are, reciprocally, the 
rights as well as duties of each other. Allegiance is 
the right of the magiſtrate, and protection the right 
Perſons alſo are divided by the law into either na- 
tural perſons, or artificial. Natural perſons are ſuch 
as the God of nature formed us; artificial are ſuch 
2s are created and deviſed by human laws for the 
purpoſes of ſociety and government, which. are 
called corporations'or bodies politic. ee. 
The rights of perſons+ conſidered in their natural 
capacities are allo: of two ſorts, . abſolute and rela- 
uve. Abſolute, which are ſuch as appertain and 
belong toß particular men, merely as individuals or 
fingle perſons: relative, which are incident to them 
as members of ſociety, and ſtanding in various rela- 
e Ne ena nr ER e = abſolute 
rishts, will be the ſubject of the-preſent chapter. 

By the abſolute — — 8 thoſe 
which are ſo in their primary and ſtricteſt ſenſe; 
ſuch as would belong to their perſons merely in a 
ſtate of nature, and which every man is entitled to 1 
enjoy, ether out of ſociety or in it. But with n 
regard to the abſolute. duties, which man is bound | 
to perform confidered as à mere individual, it is not 1 
to be expected that any human municipal law ſhould 
at all explain or enforce them. For the end and in- 
tent of ſuch laws being only to. regulate the behavi- 
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dur of mankind, as they, are members of ſociey, 
and ftand in various relations to each other, thy 
have conſequently no concern with any other bu 
ſocial or relative duties. Let a man therefore be 
ever ſo abandoned in his principles, or vitious in bi 
= provided he keeps his wickedneſs to him. 
elf, and does not offend againſt the rules of public 
decency, he is out of the reach of human laws. Bu 
i he makes his vices public, though they be ſuch 2. 
ſeem principally to affect himſelf, (as drunkennej 
or the like) they then become, by the bad exam;|; 
they ſet, of pernicious effects to ſociety z and there. 
fore it is then the buſineſs of human lawsto correct 
them. Here the circumſtance of publication is v hat 
alters the'nature of the caſe. * Public ſobriety is 2 
relative duty, and therefore enjoined by our lawns; 
private Jobriety is an abſolute duty, which, whether 
it be performed or not, human tribunals can never 
Know: and therefore they can never enforce it by 
Any civil ſanction. But with reſpect to rights, the 
caſe is different. Human laws define and enforce 
as well thoſe rights which belong to a man eon ider. 
ed as an individual, as thoſe which belong to hin 
N ee fr 3 wet e -i <1 1 
HO, or the, principal aim of ſociety ee e ct ind 
viduals in — 8 of thoſe abſolute rigbu, 
which were veſted in them by the immutable laws di 
nature; but which could not be preſerved in peace 
Without that mutual aſſiſtance and 2ntercourſe, hic 
is gained by the. inſtitution of friendly and ſocia 
communities. - Hence it follows that che firſt and 
primary end of human laws is to maintain and re. 
gulate theſe ab/olute rights of individuals. Such 
rights as are ſocial and relative reſult from, and are 
pooſterior to, che formation of ſtates and ſocieties: WW + 
ſo that to maintain and regulate theſe; is clear 
ſubſecquent con fideration. And therefore the prin 
cipal view of human laws is, or ought always to be, 
10 explain, protect, and enforce, ſuch rights as art 
abſolute, which in themſelves are few and ſimple, 
and then ſuch rights as are relative, which, arzliy 
from a variety of connexions, will be far more nr 
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. merous and more complicated, Theſe will take up 
nà greater ſpace in any code of laws, and hence 2 
appear to be more attended to, though in reality 
they are not, than the rights of the former kind. 
Let us therefore proceed to examine how far all laws 
ought, and how far the laws of England actually do, 
take notice of theſe abſolute rights, and provide for 
their laſting: ſecurity. „ 
Ine abſolute rights of man, conſidered as a free 
agent, endowed with diſcernment to know. good from 
| evil, and with power of choofing thoſe meaſures 
uhich appear to him to be moſt deſirable, are uſu- 
ally ſummed up in one general appellation, and 
denominated the 9 i ry of. mankind. Fs 
natural liberty confiſts properly in a power of act- 
ing as one thinks fit, WER any 3 control, 
unleſs by the law of nature; being a right inherent 
in us by birth, and one of che gifts. of God to man 
at his creation, when he endued him with the a- 
culty of free-will, But every man, when he enters 
| Into. ſociety, gives up a part of his natural liberty, 
as the price of ſo valuablc a purchaſe; and, in con- 
ſideration of receiving the advantages. of mutual 
eommerce, obliges himſelf to conform to thoſe laws; 
which the community has thought proper to eſta- 
bliſh. And this ſpecies. of legal tence and con- 
formity is. infinitely more defirable than that wild 
and ſavage liberty which is ſacrificed to obtain it. 


For no man, that conſiders a moment, would with - 


to retain the abſolute and uncontrouled power of do- 
ing whatever he pleaſes; the conſequence of which 
bs, that every other man would alſo have the ſame 
power; and then there would be no ſecurity to in- 
dividuals in any of the enjoyments of life. Political 
cherefore, or civil liberty, which is. that of a mem- 
ber of ſociety, is no other than natural liberty ſo far 
reſtrained by human laws (and no father), as is ne- 
ceſſary and Toy ne for the general advantage'of 
the public?. Hence we may collect that the law, 
42 fag den ae face en of quid jure fl 
Cr OE, OG: ag - 2 5 
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ich reffrains a mak from doing miſchief to hiz 


fellow-citizens,. though it diminiſhes- the natural, in- 


- creaſes che civil liberty of mankind; but that ever 


wanton and. cauſeleſs reſtraint of the will of the ſub. 
ze, whether practiſed by a monarch,. a nobility, or 
a popular afſembly, is a degree of tyranny : nay, 
that even laws. themſelves, whether made with or 
without. our conſent, if they regulate and conftrain 
our conduct in matters of mere indifference, without 
any good end in view, are regulations: deftruCtive of 
Jiberty : whereas if any public advantage can ariſe 


from obſerving ſuch precepts, the control of our pri- 


vate inclinations, in one or two particular” points, 
will conduce to preſerve our general freedom in 


others of more importance; by ſupporting chat ſlate 


of ſociety, which alone can ſecure our independence. 
Thus the ſtatute of king Edward IV“, which forbad 
the fine gentlemen of thoſe times (under the degree 
of a lord) to wear. pikes upon their ſhoes or boots of 


more than two inches in length, was a law that fa- 
voured of oppreſſion ; becauſe, however ridiculous 


the faſhion then in uſe might appear, the. reſtraining 


it by pecufiiary penalties could ſerve no purpoſe of 


common utility. But the ſtatute of king Charles II“, 
which preſeribes a thing ſeemingly as indifferent, (a 
drefs for che dead, who are all ordered to be buried 
in woollen) is a law confiſtent with public liberiy; 


for it encourages the ſtaple trade, on which in great 


meaſure depends the univerſal good of the nation. 
So that laws, when prudently framed, are by no 
means ſubverſive but rather introductive of liberty; 


for (as Mr. Locke has well obferved ) where there 
33 no law there is no freedom. But then, on the 
other hand, that conſtitution or frame of govero- 
ment, that ſyſtem of laws, is alone calculated to 
maintain civil liberty, which leaves the ſubject entire 


mafter of his own conduct, except in thoſe points 


wherein the public good requires tome direction or 


reſtraint. ; ee eee 
The idea and practice of this political or civil li- 


berty flouriſh in their higheſt vigeur in theſe king- 


3 Edw. IV. c. 5. - Son Gov. p. 2. f. 57. 
4 30 Car. II it. 1. c. 3 5 


— 


200 ; h | ; 82 ES f 8 4 „ — => — pH 7 
Ch. 11. / PuxSons 7 RE 


doms, where it falls little ſhort of perfection, and 
cam only be loſt or deſtroyed by the folly or demerits 
of it's owner: the legiſlature, and of courſe the laws 
of England, being peculiarly adapted tothe preſerva- 
tion of this ineſtima ble bleiling even in the meaneſt 
ſubject. Very different from the modern conſti- . 
tutions of other ſtates, on the continent of Europe, and 
from the genius of the imperial law; which 1 : 
ral are calculated to veſt an arbitrary and deſpotie 
power, of controlling the actions of the ſubject, in 
the prince, or in a few grandees. And this ſpirit 
of liberty is ſo deeply implanted in our conſtitution, 
and rooted even in our very ſoil, that a flave or a 
negro, the moment he lands in England, falls under 
the, protection of the laws, and 10 far becomes a 
freeman 6; though the maſter's right to his ſervice 
may poſſibly ſtill continue. „„ 

The abſolute rights of every Engliſhman, (which, 
taken in a N and extenſive ſenſe, are uſually 
called their liberties) as they are founded on nature 


and reaſon, ſo they are coeval with our form of go. 
vernment ; 2 ſubject at times to fluctuate and 


change: their eſtabliſhmene (excellent as it is) being 
ſtill human. At ſome times we have ſeen them de- 
preſſed by overbearing and tyrannical princes; at 
other ſo luxuriant as even to tend to anarchy, a 
worſe ſtate than tyranny itſelf, as any government is 
better than none at all. But the , vigour of our free 
conſtitution has always. delivered the nation from 
theſe embarraſſments: and, as ſoon as the convulſt 
ons conſequent on the ſtruggle have been over, the 
balance of our rights and liberties has ſettled to it's 
proper level; and their fundamental articles have 
been from time to time aſſerted in parliament, as often 
as they were thought to be in danger. 3 
Firſt, by the great charter of liberties, which was 
obtained, ſword in hand, from king John, and af- 
terwards, with. ſome alterations, confirmed in par- 
lament by king Henry the third, his fon. Which 
charter contained very few new grants; but, as fir 
Edward Coke ? obſerves, was for the moſt part de- 


| ©. Salk, 666. See ch. 1. ? > Laſt, proem. 


2 
AH 


 elaratory of the principal grounds of the ſundamenti 
5 lava? Nan A d ee called 
 «confixmatio cartarum , whereby the great charter » 
directed to be allowed as the common law; /all j 
ments contrary to it are declared void; copies of x 
are ordered to be Tent to all cathedral churches, and 
read twice a year to the people; and ſentence of ex- 
communication is directed to be as conſtantly de- 
nounced againſt all zhofe that by word, deed, o 
counſel, act contrary thereto, or in any degree in- 
fringe it. Next, by a multitude of ſubſequent cor- 
- @oborating ſtatutes (fir Edward Coke, I think, reck- 
- onsthirty-two'?,) from the firſtEdward to Henry the 
| fourth. Then, after a long interval, by the petition if 
eight, which was a parliamentary declaration of the 
_ : Liberties of che people, -affentedito by king Chalet 
the firſt in the beginning of his reign. ich wer 
La Ne by the till _ ample conceſſions 
by unhappy pri his parliament, be 
fore the fatal rupture . by the 
many ſalutary laws, particularly the habeas corpus act, 
paſſed under Charles the ſecond. To theſe ſucceeded 
lbb bilkof rights, or declarstion delivered by the lords 
and commons to the prince and prineeis of Orange 
3 February 1688; and aſterwurds enacted in parlia- 
ment, when they became king and : which de- 
-elaration concludes in theſe remarkable words; © and 
_ < they do claim, demand, and inſiſt upon, all and 
fingular the premiſes, as their undoubted rights 
and liberties,. Andi the act of parliament itſelf“ 
recognizes all and fingular the. rights and liberties 
5 aflerted and claimed in the ſaid declaration to be the 
true, antient, and indubitable rights of the people 
* of this kingdom. Laſtly, thele liberties were 
again aſſerted at the commencement of the , preſent 
dventury, in the a8 of pony whereby the crown 
as limited to his preſent majeſty's illuſtrious houſe: 
and ſome new provifions were added, at che fame 


and liberties ; which the ftatute declares to be * the 


—_ - 1 25 Edw. I. on W. & M. ſt. 2. c. 2. 
_ 2 Inſt. proem. 1 5 Tt 1 & 13 W. III. c. 2. 
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ſortunate era, for better ſecuring our religion, laws, 
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4 birthright af che people of England,” according ta 
the ancient doctrine of che common la ww. 
Thus much for the declaration of our rights and - 
Uberties The rights e by theſe 
ſeveral. ſtatutes,” conſiſt in a number of private im- 
munities ; which will appear, from what has been; 
premiſed, to be: indeed no other, than either that 
»-/duum of natural liberty, which is not: required by the 
laws of ſociety to be ſacrificed: to public convenience; 
or elſe thoſe civil privileges, which ſociety hath engaged 
to provide, in lieu of: the natural liberties ſo given 
up by individuals. Theſe therefore were formerly, 
either by inheritante or purcha ſe, the rights of all 
mankind 3 but, in moſt other countries of the world 
being now more or leſa debaſed and deſtroyed, hey 
at preſent may be ſaid to remain, in a peculiar an 
emphatical manner, the rights of the 2 of Eng- 
land. And theſe may be reduced to principal 
ox primary articles ; the right of perſonal ſeeurity, 
the right of perſonal liberty, and the right of private 
property: becauſe; as there is no other known method 
of compilſiod, or of abridging:man's natural free 
will, but by an infringement or diminution. of one 
or other of theſe important rights; the preſervation 
of theſe, inviolace;: may juſtly. be Rid to include 
the preſervation of our . | 
and moſt extenſive ſenſe. 7 I _ 
ns ow and: uninterrupted en joyment of his 
| life; his limbs, his body, his health, and his reputation. 
1. Life is the immediate: gift of God, a! "Verio. | 


rent by nature in every individual, and it b ins in 
contemplation of law as ſoon as an infant is able ta 
ſur in the-mother's womb. For if a woman. is quick 
with child, and by a potion or otherwiſe, killech it in 
her-wemb; ori if, any one: beat her, whereby the 
child diet; in her body, and ſhe is delivered of a; dead 
child; this, though not murder, was by the antienn 
y homicide or manſlaughter. But che modern 


— 
N 


K aliquis mulierem pregnantem et maxime ft faerit animatum, 


percuſſerit, wel ei venenum dederir, facit. Komichditen. T9 Rracton. - 
perquod fecerit abortivam ; ff puer l. 3. c. 21. 
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hw doth not look upon this "offence in quite ſb 
atrocious a light, but merely as a heinous 'miſdemef. 
An infant in wentre ſa mere, or in che mother 
, womb, is ſuppoſed in law to be born for many pur- 
poſes. It is capable of having a legacy, or a fur- 
render of a copyhold eſtate made to it. | It may have 
a guardian aſſigned to it 5; and it is enabled to hare 
an eſtate limited to its uſe, and to take afterwards by 
ſuch limitation, as if it were then actually born “. 
And in this point the civil law agrees with ours 
2. A man's limbs (by which for the preſent ve 
only underſtand thaſe members which may be uſeful 
to him in fight, and the loſs of which alone amounts 
to mayhem by the common law) are alſo dhe gift of 
che wiſe creator, to enable him to protect himſelf 
from external injuries in à ſtate of nature. To 
theſe therefore he has a natural inherent right; and 
they rannot be wantonly deſtroyed or diſabled with- 
out a manifeſt breach of civil Bberty. « » 
Both the life and liaubs of a man are. of ſuch high 
value, in the eſtimation of the law. of England, that 
it pardons even homicide if committed ſe defendends, 
or in order to e them. For whatever is done 
by a man, to dave — * — is Jooked 
updn as done upon che higheſt neceſſity and compul- 
og Therefore if a man through fear' of — or 


El mayhem is prevailed upon to execute a deed, or do 


| any other legal act; theſe; though accompanied with 
all other the requiſut ſolemnities, may be afterwards 
avoided, if forced upon him by à well - grounded ap- 
prehenſion of loſing his life, or even his limbs, in 
4aſe of his non- compliance s. And the: ſame is alſo 
a fufficient excuſe * the commiſſion of many miſ- 
demefnors, as will appear in the fourth book. The 
 confiraint a man is under in theſe: ciroumſtances is 
called in law dureſs, from the Laun duritizry\ bf which 
| there are two ſorts; dureſs of impriſonment; here 


 +43bſt. oo. +. intelliguitur in rerum ratur 
Stat. 12 Car. II. c. 24. ce, cam de corum . cemmed! 
Stat. 10 & 1 W. III. c. 16. agatur. Ff. 1. f. 26. 
is were ſunt, in jure ci 2 luft 483. 


* 
— 


n actually loſes his liberty, of which we ſhall 
5 freaks; and dureſs per minas where the hard- | 
Whip is only threatened and impending, which 1s 
that we are NOW diſcourſing of. Dureſs per minas 
is either for fear of loſs of life, or elſe for fear of 
mayhem, or loſs of limb. And this fear muſt be 
upon ſufficient reaſon ; © non,” as Bratton expreſſes 
it, © ſuſpicio cujuſlibet vani et meticulgſi hominis, ſed talis 
« qui poſſit cadere in virum conflantem ; talis enim debet 
« ofſe metus, qui in ſe contineat vite periculum, aut core 
« zoris cruciatum 9. A fear of battery, or being beaten, 
though never ſo well grounded, is no dureſs; neither 
js the fear of having one's houſe burned, or one's 
goods taken away and deſtroyed; becauſe in theſe 
caſes, ſhould the threat be performed, a man may 
have ſatisfaction by recovering equivalent damages: 
but no ſuitable atonement can be made for the loſs 
of life, or limb. And the indulgence ſhewnto a man 
under this, the principal, fort of dureſs, the fear of 
loſing his life or limbs, agrees alſo with that maxim 
of the civil law; ignoſcitur ei qui ſanguinem ſuum quali- 
er qualiter redemptum voluit *. Rd 4 


The law not only regards life and member, and 
protects every man in the enjoyment of them, but 
alſo furniſhes him with every thing neceſſary for 
their ſupport. For there is no man ſo indigent or ' 
wretched, but he may demand a ſupply ſufficient for 
all the neceſſities of life from the more opulent part of 
the community, by means of the feveral ftatutes 
enacted for the relief of the poor, of which in their 
proper places. A humane proviſion; yet though dic- 
tated by the principles of ſociety, diſcountenanced by 
the Roman laws. For the edicts of the emperor 
Conſtantine commanding the pubtic io maintain the 
children of thoſe who were uaable to provide for 
them, in order to prevent the murder and expoſure 
of infants, an inſtitution founded on the ſame prin- 


the Theodofian code. were rejected in Jutlinian's 
collection. 5 5 RR. 


91. 2. c. 5 . 21. 1. 
* 2 Inſt. 483, 1 7 
M 15 
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ciple as our foundling hoſpitals, though comprized in 
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Theſe rights, of life and member, can only be dt. 
termined by the death of the perſon; which was fo. 
merly accounted to be either a civil or natural deat}, 

The civil death commenced, if any man was hz. 
niſned or abjured the realm 3 by the proceſs of the 
common law, or entered into religion; that is, wen 
into a monaſtery, and became there a monk profeſ. 
ſed: in which caſes he was abſolutely dead in lay 
and his next heir ſhould have his eſtate. For, ſuch 
baniſhed man was entirely cut off from ſociety; and 
ſuch a monk, upon his profeſſion, renounced ſolemn. 

Iy all ſecular concerns: and beſides, as the popiſh 
clergy claimed an exemption from the duties of cini 
life and the commands of the temporal magiſtrate, the 
genius of the Engliſh laws would not ſuffer thoſt 

| ons to enjoy the benefits of ſociety, who ſecluded 
themſelves from it, and refuſed to ſubmit to its regy- 
”' lations*. A monk was therefore accounted civility 
mortuus, and when he entered into religion might, 
like other dying men, make his teſtament and execu- 
tors; or, if he made none, the ordinary might grant 
adminiſtration to his next of kin, as if he were ac. 
tually dead inteſtate. And ſuch executors and ad- 
miniſtrators had the ſame power, and might bring 
the ſame actions for debt due fo the religious, and 
were liable to the ſame actions of thoſe due as him, 
as if he were naturally deceaſed*. Nay, ſo far ha 
this principle been carried, that when one was bound 

| in a bond to an abbot and his ſucceſſors, and after- 
wards made his executors and profeſſed himſelf 2 
monk of the ſame abbey, and in proceſs of time wa 
himſelf made abbot thereof ; here the law gave him, 
in the capacity of abbot, an action of debt again 
his own executors to recover the money due “. In 
ſhort, a monk or religious was ſo effectually dead in 
law, that a leaſe made even to a third perſon, dur 
ing the life (generally) of one who afterwards be. 
came a monk, determined by ſuch his entry into re. 

3 Co. Litt. 133. Clriſti; nec beneficium pertinet al 

4 This was alſo a rule in the eum gui non debet gerere icin. 


feodal law, J. 2. t. 21. defiit effe 5 Litt. F. 200. 
miles ſeculi, qui factus eft miles 6 Co. Litt. 133. 
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ligion ; for which reaſon leaſes, and other convey- 


aces for life, were uſually made to have and to hold 
for the term of one's natural life?. But, even in the 


times of popery, the law of England took no cogni- | 


gance profeſſion in any foreign country, becauſe 


the fact could not be tried in our courts ®; and there- 


fore, ſince the reformation, this diſability is held to 
be aboliſhed 9: as is alſo the diſability of baniſh- 
ment, conſequent upon abjuration, by ſtatute 21 Jac. 
I. c. 28. | | | | 


the immediate donation of the great creator, cannot 
legally be diſpoſed of or deſtroyed by any individual, 
neither by the perſon himſelf, nor by any other of his 


fellow-creatures, merely upon their own authority. 


Yet nevertheleſs it may, by the divine permiſſion, 
be frequently forfeited for the breach of thoſe laws 
of ſociety, which are enforced by the ſanction of 
capital puniſhments; of the nature, reſtrictions, ex- 
pedience, and legality of which, we may hereafter 


more conveniently inquire in the concluding book of 


W theſe commentaries. At preſent, I ſhall only ob- 

ſerve, that whenever the conflitution of a ſtate veſts in 
any man, or body of men, a power of deftroying at 
pleaſure, without the direction of laws, the lives or 
members of the ſubject, ſuch conſtitution is in the 
higheſt degree tyrannical : and that whenever any 


laws direct ſuch deſtruction for light and trivial cauſes, 


ſuch laws are likewiſe tyrannical, though in an in- 


ferior degree: becauſe here the ſubject is aware of 
the danger he is expoſed to, and may by prudent | 


caution provide againſt it. The ſtatute law of Eng- 


land does therefore very ſeldom, and the common law 
does never inflict any puniſhment extending to life 


or limb, unleſs upon the higheſt neceſſity : and the 


conſtitution is an utter ſtranger to an arbitrary power 


of killing or maiming the ſubject without the ex- 


preſs warrant of law. * Nullus liber homo,” ſays the 


great charter 9, © aliquo modo defiruator, niſi per legale 
" Judicium parium ſuorum aut per legem terre.” Whic 


7 2 Rep. 48. Co. Litt. 133. 9 1 Salk, 162. 
Co. Litt. 132. - „„ 


5 © 


This natural life being, as was before obſerved, 
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words, “ aliguo modo deſiruatur,” according to fy 
| Edward Coke *, incl: de a prohibition not only d 

Hilling, and maiming, but as, of torturing (to which 
our laws are ſtrangers) and of every oppreſſion h 
colour of an illegal authority. And it is enad 
by the ſtatute 5 Edw. III. c. 9. that no man hal 
be fore-judged of life or limb, contrary to the gret 
charter and the law.of the land: and again, by fix 
tute 28 Edw. III. c. 3. that no man ſhall be put » 
death, without being brought to anſwer by due pro. Hex 
cels of law. | 

3. Beſides thoſe limbs and members that may hM co 
neceſſary to a man, in order to defend himſelf 9 
annoy his enemy, the reſt of his perſon or body h 
alſoentitled, by the ſame natural right to ſecurity fron 


the corporal inſults of menaces, aſſaulis, beating be 

and wounding; though fuch inſults amount not 00 1 

deſtruction of life or member. | | orc 
4. The preſervation of a man's health from ſud {of 
practices as may Prejudice or annoy it; and col 

5. The ſecurity of his reputation or good name fh 


from the arts of detraction and ſlander, are righis u 
which every man is entitled, by reaſon and natur 
juſtice; fince without theſe it is impoſſible to hav 
the perfect enjoyment of any other advantage or rigli 
But theſe three laſt articles (being of 9 leſs im- 
portance than thoſe which have gone before, ant 
thoſe which are yet to come) it will ſuffice to han 
barely mentioned among the rights of perſons: re ut. 
ferring the more minute diſcuflion of their ſeveril | 
branches, to thoſe parts of our commentaries which in 
treat of the infringement of theſe rights, under the 
head of perſonal wrongs. | rea 

II. Next to perſonal ſecurity, the law of Erng- Hane 
land regards, aſſerts, and preſerves the perſonal l-: esc 
berty of individuals. This perſonal liberty confi 
in the power-of loco-motion, of changing fituation, 
or moving one's perſon to whatſoever place one: 
own inclination may direct; without impriſonment 
or reſtraint, unleſs by due courle of law. Concert 
ing which we may make the ſame obſervations a 


1 2 Inſt. 48. 
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upon the 3 article; that it is a right ſtrictly 
natural; that the laws of England have never abridg- 
ed it without ſufficient cauſe; and, that in this king- 
dom it cannot ever be abridged at the mere diſcretion 
of the magiſtrate, without the explicit permiſſion of the 
laws. Here again the language of the great charter“ 
is, that no freeman ſhall be taken or impriſoned, 
but by the lawful judgment of his equals, or by the 
uw of the land. And many ſubſequent old ſtatutes 3 
expreſsly direct, that no man ſhall be taken or im- 
priſoned by ſuggeſtion or petition to the king or his 
council, unleſs it be by legal indictment, or the pro- 
ceſs of che common law. By the petition of right, 
z Car. I, it is enacted, that no freeman ſhall be im- 
ü priſoned or detained without cauſe ſhewn, to which 
de may make anſwer according to law. By 16 Car. 
. c. 10. if any perſon be reſtrained of his liberty by 
order or decree of any illegal court, or by command 
i WY of the king's majeſty in perſon, or by warrant of the 
council board, or of any of the privy council; he 
e ſhall, upon demand of his council, have a writ of 
2 WY babcas corpus, to bring his body before the court of 
| WW king's bench or common pleas ; who ſhall determine 
ohether the cauſe of his commitment be juſt, and 
- WT thereupon do as to juſtice ſhall appertain. And by 
-i Car. II. c. 2. commonly called the haleas corpus 
i, the methods of obtaining this writ are ſo plainly 
pointed out and enforced, that, ſo long as this ſta- 
Jae remains unimpeached, no ſubject of England can 
1 x og detained in priſon, except in thoſe caſes 
i which the law requires and juſtifies ſuch detainer. 
And, left this act ſhould be evaded by demanding un- 
reaſonable bail, or ſureties for the priſoner's appear- 
- {WFance, it is declared by 1 W. & M. Rt. 2. c. 2. that 
erceſſive bail ought not to be required. 1 
1 Of great importance to the public is the preſery: ti- 
on of this perſonal liberty : for if once it were left 
in the power of any, the higheſt, magiſtrate to im- 
priſon arbitrarily whomever he or his officers thought 


— — S „ ha.. 
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proper, (as in France it is daily practiſed by the 
crown!) there would ſoon be an end of all other 
Tights and immunities. Some have thought, that un- 
juſt attacks, even upon life, or Property, at the ar. 
— will of the magiſtrate, are leſs dangerous to 
the commonwealth, than ſuch as are made upon the 
ee liberty of the ſubject. To bereave a man of 
ife, or by violence to confiſcate his eſtate, without 
accuſation or trial, would be ſo groſs and notorious 
an act of deſpotiſm, as muſt at once convey the 
alarm of tyrann ers cog the whole kingdom : but 
_ confinement of the perſon, by ſecretly hurrying him 
to gaol, where his ſufferings are unknown or forgot- 
ten, is a leſs public, a leſs ſtriking, and therefore a 
more dangerous engine of arbitrary government. And 
yet ſometimes, when the ſtate is in real danger, 
even this may be a neceſſary meaſure. But the 
happineſs of our conſtitution is, that it is not left to 
the executive power to determine when the dangerof 
the ſtate is ſo great, as to render this meaſure expe- 
dient: for it is the parliament only, or legiſlative 
power, that whenever it ſeems proper, can autho- 
rize the crown, by ſuſpending the habeas corpus at 
for a jhort and limited time, to impriſon ſuſpected 
rſons without giving any reaſon for ſo doing; as 
the ſenate of Rome was wont to have recourſe to a 
dictator, a magiſtrate of abſolute authority, when 
they judged the republic in apy imminent danger. 
The decree of the ſenate, which uſually preceded the 
nomanation of this magiſtrate, * dent operam conſul, 
vb ne quid ex detrimenti capiat, was called the 
fenatus conſultum ullimæ necefſutatis.s In like manner 
this experiment ought only to be tried in caſes of ex- 
treme emergency ; and in theſe the nation parts with 
it's liberty Foe a while, in order to preſerve it for ever. 
The confinement of the perſon, in any wiſe, is an 
3mpriſonment. So that the keeping a man againſt 
his will in a private houfe, putting him in the ſtocks, 
arreſting or Frcibly detaining him in the ſtreet, is 


411 have been aſſured upon tres de caclet were iſſued, upon 
good authority, that, during the ſingle ground of the ſaneus 

id adminiſtraticn of car- bulle unigenitus. 
amal Fleury, above 54cco let- 
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an impriſonment *. And the law ſo much diſcourages 


unlawful confinement, that if a man is under dureſs 


of impriſonment, which we before explained to mean 


a compulſion by an . reſtraint of liberty, un- 
til he ſeals a bond or the like, he may allege this 
dureſs, and avoid the extorted bond. But if a man 
be lawfully impriſoned, and either to procure” his 
diſcharge, or on any other fair account, ſeals a bond 
or a deed, this is not by dureſs of impriſonment, and 
he is not at liberty to avoid it. To make impriſon- 
ment lawful, it muſt either be by proceſs from the 
courts of judicature, or by warrant from ſome legal 


officer having authority to commit to priſon; which 


warrant muſt be in writing, under the hand and ſeal 
of the magiſtrate, and expreſs the cauſes of the com- 
mitment, in order to be examined into (if neceſſary) 


upon a habeas corpus. If there be no cauſe expreſſed, 


the gaoler is not bound to detain the priſoner . For 
the 5 judges in this reſpect, ſaith fir Edward Coke, 
like Feftus the Roman governor; that it is unreaſona- 
ble to ſend a priſoner, and not to fignify withal the 
crimes __ againſt him. | 
A natural and regular conſequence of this perſon- 
al liberty, is, that every Engliſhman may claim a 
right to abide in his own country ſo long as he plea- 
ſes; and not to be driven from it unleſs by the ſen- 
tence of the law. The king indeed, by his royal 
prerogative, may iſſue out his writ ne exeat regnum, 
and prohibit any of his ſubjects from going into fo- 


reign parts without licence s. This may be neceſ- 


ſary for the public ſervice and ſafeguard of the com- 
monwealth. But no power on earth, except the 
authority of parliament, can ſend any ſubject of Eng- 
land out of the land againft his will; no, not even 
a criminal. For exile, and tranſportation, are pu- 
niſhments at preſent unknown to the common law; 
and, whenever the latter is now inflicted, it is either 


by the choice of the criminal himſeif to eſcape a capi- 
tal puniſhment, or elſe by the expreſs direction of 


ſome modern act of 1 To this purpoſe 
the great charter o declares that no freeman ſhall be 
2 2 Inſt. 589. 8 g F. N. B. 85. 
3 2 Inſt. 482. 6c. 29. 
Lid. 524 33 · „ 
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baniſhed, unleſs by che judgment of his peers, or by 
the law of the land. And by the habeas corpus act, 
31 Car. II. c. 2. (that ſecond magna carta, and ſfta- 
ble bulwark of our liberties) it is enacted, that no 
ſubject of this realm, who is an inhabitant of Eng- 
land, Wales or Berwick, ſhall be ſent priſoner into 
Scotland, Ireland, Jerſey, Guernſey, or places be- 
yond the ſeas; (where they cannot have the full be- 
nefit and protection of the common law) but that all 
ſuch impriſonments ſhall be illegal ; that the per- 
- ſon, who ſhall dare to commit another contrary 
to this law, ſhall be diſabled from bearing any office, 
ſhall incur the penalty of a præmunire, and be incapa- 
ble of receiving the king's pardon: and the party 
ſuffering ſhall alſo have his private action againſt 
the K committing, and all his aiders, adviſers 
and abettors, and ſhall recover treble coſts; beſides 
his damages, which no jury ſhall aſſeſs at leſs than 
five hundred pounds. : | 
The law is in this reſpe ſo benignly and liberal- 
ly conſtrued for the benefit of the ſubject, that, 
though within the realm the king may command the | 
attendance and ſervice of all his liegemen, yet he 
cannot ſend any man out of the realm, even upon 
the public ſervice; excepting ſailors and ſoldiers, the 
nature of whoſe employment neceſſarily implies an 
exception : he cannot even conſtitute a man 3 de- 
puty or lieutenant of Ireland againſt his will, nor 
make him a foreign ambaſſador?. For this might 

in reality be no more than an honourable exile. 
III. The third abſolute right, inherent in every 
Engliſhman, is that of property: which conſiſts in 
the free uſe, enjoy ment, and diſpoſal of all his acqui- 
ſitions, without any control or diminution, ſave only 
by the laws of the land. The original of private pro- 
perty is probably founded in nature, as will be more 
fully explained in the ſecond book of the enſuing 
commentaries: but certainly the modifications under 
which we at preſent find it, the method of conſerving it 
in the preſent owner, and of tranſlating it from man 
to man, are entirely derived from ſociety : and are ſome 
of thoſe civil advantages, in exchange for which eve- 


7 K Inſt. 46. ; 
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ry individual has reſigned a part of his natural liber- 
ty. The laws of England are therefore, in — of 
honour and juſtice, extremely watchful in aſcertain- 


ing and D Upon this principle 


the great charter ® has declared that no freeman ſhall 
be ÞNciled, or diveſted, of his freehold, or of his liber- 


ties, or free cuſtoms, but by the judgment of his peers, 
or by the law of the land. And by a variety of an- 


tient ſtatutes ? it is enacted, that no man's lands or 


goods ſhall be ſeiſed into the king's hands, againſt the 
great charter, and the law of the land; and that no 
man ſhall be diſinherited, or put out of his franchiſes 
or frechoid, unleſs he beduly brought to anſwer, and 
be forejudged by courſe of law; and if any thing be 
done to the contrary, it ſhall be redreſſed, and hoiden 
for none. 6 
So great moreover is the regard of the law for pri- 
vate property, that it will not authorize the leaſt vio- 
lation of it ; no, not even for the general good of the 
whole community. If a new road for inſtance, were 
to be made through the grounds of a .private perſon, 
it might A iy extenſively beneficial to the pub 
"3 - the law permits no man, or ſet of men, to do 
this without conſent of the owner of the land. In 
vain may it be urged, that the good of the individual 
ought to yield to that of the community; for it 
would be dangerous to allow any private man, or 


even any public tribunal, to be the judge of this com- 


mon 8800 and to decide whether it be expedient or 
no. Beſides the public good is in nothing more eſ- 
ſentially e e than in the protection of every in- 
dividual's private rights, as modelled by the munici- 
pal la w. this and ſimilar caſes the legiſlature alone 
can, and indeed frequently does, interpoſe, and com- 
pel the individual to acquieſ9e, But how does it in- 
terpoſe and compel? Not by abſolutely ſtripping the 
ſubject of his property in an arbitrary manner; but 
by giving him a full indemnification and equivalent 
for the injury thereby ſuſtained. The public is now 
conſidered as an individual, treating with an indivi- 
dual for an exchange. All that the legiflature does 

Fc. 29. | 

95 Edv. ILL c. 9. 25 Edw. c. 3. 


III. ſt. 5. c. 4 28 Edw. UB 
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is to oblige the owner to alienate his poſſeſſions for a 
reaſonable price ; and even this 1s an exertion of 
wer, which the legiſlature indulges with caution, 
and which nothing but the legiſlature can perform, 
Nor is this the only inſtance in which the law of 
the land has poſtponed even public neceſſity to the ſa- 
cred and inviolable rights # private property. For 
no ſubject of England can be conſtrained to pay any 
aids or taxes, even for the defence of the realm or 
the ſupport of government, but ſuch as are impoſed 
by his own conſent, or that of his repreſentatives in 
arliament. By the ftatute 25 Edw. I. c. 5. and 6. 
it is provided, that the king ſhall not take any aids or 
taſks, but by the common aſſent of the realm. And 
what that common aſſent 1s, 1s more fully explained 
by 34 Edw. I. ft. 4. c. 1. which enacts, that no tal- 
liage or aid ſhall be taken without the aſſent of the 
archbiſhops, biſhops, earls, barons, knights, burgeſſes, 
and other freemen of the land: and again, by 14 Edu. 
III. ſt. 2. c. 1. the prelates, earls, barons, and com- 
mons, citizens, burgeſſes, and merchants, ſhall not be 
charged to make any aid, if it be not by the common 
affent of the great men and commons in parliament. 
And as this fundamental law had been ſhamefully 
evaded under many ſucceeding princes, by compulſive 
loans, and benevolences extorted without a real and 
voluntary conſent, it was made an article in the pe- 
tition of right 3 Car. I, that no man ſhall be compel- 
led to yield any gift, loan, or benevolence, tax, or ſuch 
like charge, 9. a common conſent by act of par- 
liament. And laſtly, by the ſtatute 1 W. & M. ſt. 2. 
c. 2. it is declared, that levying money for or to the 
uſe of the crown, by pretence of prerogative, with- 
out grant of parliament; or for longer time, or in 
- Other manner, than the ſame is or ſhall be granted; 
is illegal. N 
In the three preceding articles we have taken a 
ſhort view of the principal abſolute rights which ap- 
9 See the introduction to the reality nothing more than a ſort 
great charter, (edit. Oxon.) ſub of tranſlation into Latin of the 
anno 1297; wherein it is ſhewn confirmatio cartarum, 25 Edw. I, 
that this ſtatute de ralliagio non which was originally publ.thee 
concedendo, ſuppoſed to have in the Norman language. 
been made in 34 Edw. I, is in | | 
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| pertain to every Engliſhman. But in vain would 
theſe rights be declared, aſcertained, and protected 
by the dead letter of the laws, if the conſtitution had 
rovided no other method to ſecure their actual en- 
joyment. It has therefore eſtabliſhed certain other 
auxiliary ſubordinate rights of the ſubject, which 
ſerve principally as outworks or barriers, to protect 
and maintain 1nviolate the three great and primary 
rights, of perſonal ſecurity, perſonal liberty, and pri 
vate property. Theſe are, : . 
1. The conſtitution, powers, and privileges of par 
liament, of which I ſhall treat at large in the enſu- 
ing chapter. . a 
— The limitation of the king's prerogative, by 
bounds, ſo certain, and notorious, that it is impoſſi- 


ble he ſhould either miſtake or legally exceed them _ 


without the conſent of the people. Of this alſo I 
ſhall treat in it's proper place. e former of theſe 
keeps the 0 power in due health and vigour, 
ſo as to make it improbable that laws ſhould be en- 
ated deſtructive of general liberty: the latter is a 
guard upon the executive power, by reſtraining it from 
acting either beyond or in contradiction to 4 laws, 
that are framed and eſtabliſhed by the other. 

3. A third ſubordinate right of every Engliſhman 
1s that of applying to the courts of juſtice for redreſs 
of injuries. Since the law is in England the ſupreme 
arbiter of every man's life, liberty, and property, 
courts of juſtice muſt at all times be open to the ſub- 
ject, and the law be duly adminiſtered therein. The 
emphatical words of magna carta, ſpoken in the per- 
fon of the king, who in judgment of law (ſays fir Eq 
ward Coke ) is ever preſent and repeating them in 
all his courts, are theſe : nulli vendemus ,nulli negabimus, 
aut differemus requm vel juſlitiam : and therefore 
every ſubject,” continues the ſame learned author, 

for injury done to him in bonis, in terris, vel perſona, 
by any other ſubject, be he ecclefiaſtical or tempo- 
ral, without any exception, may take his remedy by. 
* the courſe of the law, and have juſtice and right 
for the injury done to him, freely without ſale, fully 
* without any denial, and ſpeedily without delay.“ 
c. 29. | nn 
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It were endleſs to enumerate all the affirmative acts of 
parliament, wherein juſtice is directed to be done ac- 
cording to the law of the land; and what that law 
is, every ſubject knows, or may know, if he pleaſes; 


for it depends not upon the arbitrary will of any judge 


but is permanent, fixed, and unchangeable, unleſs by 
authority of parliament. I ſhall however juſt mention 
a few negative ſtatutes, whereby abuſes, perverſions, 


or delays of juſtice, eſpecially by the prerogative, are 


_ reſtrained. It is ordained by the magna carta*, that 
no freeman ſhall be outlawed, that is, put out of the 
protection and benefit of the laws, but according to 
the law of the land. By 2 Edw. III. c. 8. and 1: 


Ric. 2. c. 10. it is enacted that no commands or letters 


ſhall be ſent under the great ſeal, or the little ſeal, the 
ſignet, or privy ſeal, in diſturbance of the law; or to diſ- 
turb or delay common right; and, though ſuch com- 
mandments ſhould come, the judges ſhall not ceaſe to do 

ight; which is alſo made a part of their oath by ſtatute 


ri 
18 Edw. III. ſt. 4. And by 1 W. & M. Rt. 2. c. 2. it is de- 


elared, chat the pretended power of ſuſpending, or diſ- 


penfing with laws, or the execution of laws, by regal au- 
thority, without conſent of parliament, is illegal. 


Not only che ſubſtantial part, or judicial deciſions, 


of the law, but alſo the formal part, or method of pro- 
ceeding cannot be altered but by parliament; for, if 
once thoſe out works were demoliſhed, there would be 
an inlet to all manner of innovation in the body of the 
law itſelf. The king, it is true, may ere new courts 
of juſtice: but then they muſt proceed according to 


the old eſtabliſhed forms of the common law. For 
which reaſon it is declared in the ſtatute 16 Car. I. c. 


10. upon the diſſolution of the court of ſtarchamber, 
chat neither his majeſty, nor his privy council, have 
any juriſdiction, power, or authority by Engliſh bill, 
| petition, articles, libels, (which were the courſe of 
proceeding in the ſtarchamber, borrowed from the ci- 
vil Jaw) or by any other arbitrary way whatſoever, to 


examine, or draw into queſtion, determine, or diſpoſe 


of the lands or goods of any ſubjects of this kingdom; 
but that the ſame ought to be tried and determined 
in the ordinary courts of juſtice, and by courſe of law. 


26. 29. 


? 


— 
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4. If there ſhould ha E any uncommon injury, 
or infringement of the rights befor2-mentioned; which 
the ordinary courſe of law is too defective to reach, 
there ftill remains a fourth ſubordinate right, ap- 
pertaining to every individual, namely, the right 
of petitioning the king, or either houſe of par- 
liament, for the redreſs of grievances. © In Ruſſia 
we are told* that the czar Peter eſtabliſhed a 
law, that no ſubject might petition the throne, till 
ke had firſt petitioned two different miniſters of ſtate. 
In caſe he had obtained juſtice from neither, he might 
then preſent a third petition to the prince ; but upon 
pain of death, if found to be in the wrong. 'The 
conſequence of which was, that no one dared to offer 
ſuch third petition; and grievances ſeldom falling 
under the notice of the ſovereign, he had little op- 
portunity to redreſs them. The reſtrictions, for ſome 
there are, which are laid upon petitioning in Eng- | 
land, are of a nature extremely different; and while 
they promote the ſpirit of peace, they are no check 
upon that of liberty. Care only muſt be taken, leſt, 
under the pretence of petitioning, the ſubject be guil- 
ty of any riot or tumult ; as happened in the open- 
ing of the memorable parliament in 1640: and, to 
prevent this, it is provided by the ſtatute 13 Car. II. 
ft. 1. c. 5. that no petition to the king, or either houſe 
of parliament, for any alteration in church or ſtate, 
tall be ſigned by above twenty perſons, unleſs the 
matter thereof be approved by three juſtices of the 
peace, or the miajor part of the grand jury, in the 
country; and in 8 by che lord mayor, aldermen 
and common council: nor ſhall any petition be pre- 
ſented by more than ten perſons at a time. - But, un- 
der theſe regulations, it is declared by the ſtatute 
1 W. & M. Rt. 2. c. 2. that the ſubject hath a right 
to petition; and that all commitments and proſecuti- 
ons for ſuch petitioning are illegal. Hs Oe 
5. The fifth and laſt auxiliary right of the ſubjeR, 
that I ſhall at preſent mention, is that of having arms 
for their defence, ſuitable to their condition and de- 


- 2 Monteſq. Sp. L. xii: 26. 
Vor. I. 8 | N 8 ö 
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grees, and ſuch, as are allowed by law. Which is 
alſo declared by the ſame ſtatute 1 W. & M. ſt. 2. 
c. 2. and it is indeed a public allowance under due 
reſtrictions, of the natural right of reſiſtance and 
ſelf-preſervation, when the ſanctions of ſociety and 
laws are found inſufficient to reſtrain the violence of 
oppreſſion. . _.- | 5 5 
n theſe ſeveral articles conſiſts the rights, or, ay 
they are frequently termed, the liberties of Englith. 
men: liberties, more generally talked of, than 
thoroughly underſtood; and yet highly neceſſary 
to be perfectly known and confidered by every may 
of ben or property, leſt his ignorance of the points 
whereon they are founded ſhould hurry him into 
faction and licentiouſneſs on the one hand, or a 
puſfillanimous indifference and criminal ſubmiſſion 
on the other. And we have ſeen that theſe righu 
confiſt, primarily, in the free enjoyment of perſonal | 
. ſecurity, of perſonal liberty, and of private property. 
So long as heſe remain inviolate, the ſubjed is per- 
ſectly . wap for every ſpecies of compulſive tyranny 
and oppreſſion muſt act in oppoſition to one or 
' Other of theſe rights, having no other object upon 
which it can poflibly be employed. To preſerve 
theſe from violation, it is neceſſary that : con- 
ſtitution of parliament be ſupported in it's full vi- 
gour; and limits, certainly known, be ſet to the 
royal prerogative. And, laſtly, to vindicate cheſe 
Tights, when actually violated or attacked, the 
ſubjects of Englaud are entitled, in the firſt place, 
to < regular adminiſtration and free courſe of jul- 
tice in the courts of law; next to the right of peii- 
tioning the king and parliament for redreſs of grie- 
vances; and, laſtly, to the right of having and * 
arms for felf preſervation and defence. And a 
theſe rights and liberties it is our birthright to enjoy 
entire; unleſs where the laws of our country have 
laid them under neceſſary reſtraints, Reſtraints in 
themſelves ſo gentle and moderate, as will appear 
upon farther inquiry, that no man of ſenſe or pro- 
bity would wiſh to ſee them flackened. For all of 
us have it in our choice to do every thing that a 1 
man would deſire to do; and are reſtrazned from 
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nothing, but what would be pernicious either to our- 
ſelves or our fellow-citizens. So that this review of 


our ſituation may fully juſtify the obſervation of a a 


learned French author, who indeed generally both 


thought and wrote in the ſpirit of genuine freedom“; 


and who hath not ſcrupled to profeſs, even in the 
very boſom of his native country, that the Engliſh 
is x 6 only nation in the world, where political or 
civil liberty is the direct end of its conftitution. Re- 


commending therefore to the ſtudent in our laws a 
farther and more accurate ſearch into this exten- 


five and important title, I ſhall cloſe my remarks 
upon it with the expiring with. of the famous fathe 
Paul to his country, EsTo pzaPETUA! | 


* Monteſq. Sp. L. xi. 4 
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CHAPTER T SECOND. 


OF THE PARLIAMENT. 


N E are next to treat of the rights and duties of 
perſons, as they are members of ſociety, and ſtand 
in various relations to each other. Theſe relatiors 
are either public or private: and we will firſt conſi- 
der thoſe. that are public. | 

The moſt univerſal public relation, by which men 
are connected together, is that of government ; name- 
ly, as governors and governed, or, in other words, as 
magiſtrates and people. Of magiſtratey ſome alto 
are ſupreme, in whom the ſovereign power of the ſtate 
reſides; others are ſubordinate, | af 2h all their au- 
thority from the ſupreme magiſtrate, accountable to 

him for their conduct, and acting in an inferior ſe- 
condary ſphere. 

In all tyrannical governments the ſupreme magi- 
ſtracy, or the right of both making and of enforcing 
the laws, 1s veſted in one and the ſame man, or one 
and the ſame body of men; and wherever theſe two 

wers are united together, there can be no public 

liberty. The magiſtrate may ena tyrannical laws, 
and execute them in a tyrannixal manner, ſince he 
is poſſeſſed, in quality of diſpenſer of juſtice, with 
all the power which he as legiſlator thinks proper to 
give himſelf. But, where the legiſlative and execu- 
tive authority are in diſtinct hands, the former will 
take care not to entruſt the latter with ſo large a 
power, as may tend to the ſubverſion of its own in- 
dependence, and therewith of the liberty of the ſub- 
ject. With us therefore in ee this ſupreme 


power is divided into two branches; the one legi- 
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llative, to wit, the parliament, conſiſting of king, 
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lords, and commons; the other executive, con- 
filing of the king alone. It will be the buſineſs of this 
chapter to conlider the Britiſh. parliament ; in which 


the legiſlative power, and (of courſe) the ſupreme and 


abſolute authority of the ſtate, is veſted by our conſti · 
twtion. TT 
The original or firſt inſtitution of parliaments is one 
of thoſe matters which lie ſo far hidden in the dark 
ages of antiquity, chat the tracing of jt out is a thing 
equally difficult and uncertain. The word, parliament, 
itlelf (Parlement or colloguium, as ſome of our hiſtorians- 
tranſlate it) is comparatively of modern dite; derived 
from the French, and ſignifying an aſſembly that met 
and conferred together: It was firſt applied to general 
aſſemblies of the ſtates: under Louis VII in France, 
about the middle of the twelfth century. But it is 
certain that, long before the introduction of the Nor- 
man language into England, ali matters of importance 
were debated, and ſettled in the great councils of the 
realm. A practice which ſeems to have been univer- 
ſal among 7 northern nations, particularly the Ger- 
mans* ; and carried by them into all the countries of 


Europe, which they overran at the diſſolution of the 


Roman empire. Relics of which conſtitution, under 
various modifications: and changes, are ſtill to be met 
with in the diets of Poland, Germany, and Sweden, 
and the aſſembly of the ſtates in France 3 ; for what is- 


there now called the parliament is only the ſupreme 


court of juſtice, conſiſting of the peers, certain digni- 
fied eccleſiaſtics and. judges; which neither is in prac- 
tice, nor is ſuppoſed to be in theory, a general council. 
of the realm. FL 

With us in i this general council hath been 


held immemorially under the ſeveral names of michel- 


Hnoth or great council, michel-gemote or great meeting, 


and more frequently wittena-gemote or the meeting of 


Mod. Un.. Hiſt. xxiii. 307. Tac. de mor. Cerm. c. 11. 
The firſt mention of it in our ſta-+ - 3. Theſe were aſſembled for 
tutelaw is in the preamble to the the laſt time, A. D. 1561. (See 
ſtatute of Weſtm. 1. 3 Edw. I. Whitclocke of parl. c. 72. or ac- 
A. D. 2 ; 2 to Robertſon, A. D. 
minoribus rebus principe 161 Hiſt. Cha. V. i. 369. 
cofultant, de RT Rs 3 5 n | 
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wiſe men. It was alſo ſtiled in Latin, commune ronciliun 
regni, magnum concilium regis, curia magna, conventy; 
magnatum vel procerum, afſiſa generalis, and ſometimes 
communitas regni Anglie :. We have inſtances of jt; 
meeting to order the affairs of the —_— to make 
new laws, and to mend the old, or, as Fleta 5 expreſſes 
it, novis injuriis emerſi? nova conſtituere remedia,” ſo 
early as the reign of Ina king of the weſt Saxons, Offi 
king of the Mercians, and Echelbert king of Kent, in 
the ſeveral realms of the heptarchy. And, after their 
union, the mirror © informs us, that king Alfred or- 
dained for a perpetual uſage, that theſe councils ſhould 
meet twice in the year, or oftener, if need be, to treat 
of the government of God's people ; how they ſhould 
keep themſelves. from fin, fhould live in quiet, and 
ſhould receive right. Our ſucceeding Saxon and Daniſh 
monarchs held frequent councils of this ſort, as appears 
from their reſpective codes of law; the titles whereof 
uſually ſpeak them to be enacted, either by the king 
with the advice of his wittena-gemote, or wiſe men, as 
% hac ſunt inſtituta, que FEdgarus rex conſilio ſupientun 
ſuorum inſtituit; or to be enacted by thoſe ſages with 
the advice of the king, as, * hec ſunt judicia, que 
ſapientes confilio regis Ethelſtani inſtituerunt; or laſtly, 
to be enacted by them both together, as, he ſunt ini. 
«« tutiones, quas rex Edmundus et epiſcopi ful cum ſi: 
_ « prentibus ſuis inſlituerunt.”? os | 
There is alſo no doubt but theſe great councils were 
occaſionally held under the firſt princes of the Norman 
line. Glanvil, who wrote in the reign of Henry the 
ſecond, ſpeaking of the particular amount of the amerce- 
ment in the ſheriff's court, ſays, it had never yet been 
aſcertained by the genera} aſſiſe, or aſſembly, but was 
left to the cuſtom of particular counties 7, Here the 
general aſſiſe is ſpoken of as a meeting well known, 
and its ſtatutes or deciſions are put in a manifeſt con- 
tradiction to cuſiom, or the cemmon law. And in 


4 Glanvil. /. 13. c. 32. J. 9. 7 Qrarnta aſſe debeat fer rullan 
7 , a } 
c. 10.—Pref. 9 Rep. 2 Ini. 526. AHiiiam generalem deter minatum 005 
. . . = fee pro conjuetudine fingulorum a: 
6 6.8. . 3. f rial Ebatur, . 9. c. 10. 
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Edward the third's time an act of parliament made 
in the reign of William the conqueror, was pleaded 
in the caſe of the abbey of St. Edmund's-bury, and 
julicially allowed by the court. * = Fo 
Hence it indiſputably appears, that parliaments, or- 
eneral councils, are coeval with the kingdom itfelf. 
os thoſe parliaments were conſtituted and compoſe& 
is another queſtion, which has been matter of great 
diſpute among our learned antiquaries; and, particu-. 
os whether the commons were ſummoned at all ; 
or, if ſummoned, at what period thzy began to form. 
a diſtinct aſſembly. But it is not my intention here- 
to enter into controverſies of this fort. I hold it ſuffi- 
cient that it is generally agreed, that in the main the- 
eonſtitution of parliament, as it now ſtands, was mark 
ed out ſo long ago as the ſeventeenth year of king John, 
A. D. 1213, in the great charter 2 by that 
prince; wherein he promiſes to ſummon all arch- 
biſhops, biſhops, abbots, earis, and greater barons, 
perſonally ; and all other tenants in chief under the 
crown, by the ſheriffs and bailiſſs; to meet at a cer- 
tain place, with forty days notice, to aſſeſs aids and: 
ſcutages when neceſſary. And this conſtitution has 
ſubſiſted in fact at leaſt from the year 1266, 49 Hen. 
III: there being ſtill extant writs of that date, to ſum- 
mon knights, citizens, and burgeſſes to parliament. 
I proceed therefore to enquire wherein confiſts this 
conſtitution of parliament, as is now ſtands, and has 
Rood for the ſpace of at. leaſt five hundred years. And. 
in the proſecution of this enquiry, I ſhall conſider, firſt, 
the manner and time of its aſſembling : ſecondly, its 
conſtituent parts : thirdly, the laws'and cuſtoms rela- 
ting to parliament, conſidered as one aggregate body: 
fourthly and fifthly, the laws. and cuſtoms relating 
to each houſe ſeparately and diſiinctly taken: ſixthly, 
che methods of proceeding, and of making ſtatutes, in 
both houfes: and laſtly, the manner of the parlia- 
, ment's adjournment, prorogation and diſſolution, *» 
I. As to the manner and time of aſſembling. The. 
parliament is regularly to be ſummoael by the king's 
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writ or letter iſſued out of chancery by advice of the 
rivy council, at leaſt forty days before it begins to fit. 
t 1s a branch of the royal prerogative, that no 
rliament can be convened by its own authority, or 
G the authority of any, except the king alone, And 
' this prerogative is founded upon very good reaſon. 
For, ſuppoſing it had a right to meet ſpontaneouſly, 
without being called together, it is impoſſible to con- 
ceive that all the members, and each of the houſes, 
would agree unanimouſly upon the proper time and 
lace of meeting; and if half of the members met, 
and half abſented themſelves, who ſhall determine 
which is really the legiſlative body, the part aſſembled 
or that which ſtays away ? It is therefore neceſſary that 
the parliament ſhould be called together at a determi- 
nate time and place; and highly becoming its dignity 
and independence, that it ſhould be called together 
by none but one of its own conſtituent parts: and, 
of the three conſiituent parts, this office can only 
appertain to the king: as he is a ſingle perſon, whoſe 
Will may be uniform and ſteady; the firſt perſon in the 
nation, being ſuperior to both houſes in dignity ; and 
the only branch of the legiſlature that has a ſeparate 
exiſtence, and is capable of performing any at at a 
| time when no parliament is in being 9. Nor is it an 
exception to this rule, that, by ſome modern ſtatutes, 
on the demiſe of a king or queen, if there be then no 
rliament in being, . laſt parliament revives,. and 
is to fit again for E months, unleſs diffolved by the 
ſucceſſor: for this revived parliament muſt have been 
originally ſummoned by the crown. Bo. 


. 9 By motives ſamewhat ſimi- 


ur to theſe the Republic of Ve- 
nice was actuated, when towards 
the end of the ſeventh centu- 


ry it aboliſhed the tribunes af the 
ople, who were annually cho- 

en by 
Veretian territory, and conſtitu- 
ted a doge in their ſtead; in 
whom the executive -power of 
the Nate at preſent reſides, For 


the ſeveral diſtricts of the 


which their hiſtorians. have aſ- 
ſigned theſe, as the principal. 
reaſons, 1. The propriety of hav- 
ing the executive power a part 
of the legiſlative, or ſenate; to 
which the former annual magiſ- 
trates were not admitted. 2. The 
neceſſity of having a ſingle per- 
ſon to convoke the great coun- 
cil when ſeparated. (Mod. Un. 
Hiſt. xxvii. 15) 


VVV 


It is true, that by a ſtatute, 16 Car. I. c. 1. it was 
enacted, that, if the king neglected to call a parlia- 
ment for three years, the peers might aſſemble and iſſue 
out writs for chooſing one; and, in caſe of neglect of 
the peers, the conſtituents might meet and elect one 
themſelves. But this, if ever” put in practice would 
have been liable to all the inconveniencies I have juſt 
now ftated : and the act itſelf was eſteemed ſo highly 
detrimental and injurious to the royal prerogative, that 
it was repealed by ftatute 16 Car. II. c. 1. From 
thence therefore no precedent can be drawn. | 

It is alſo true, that theeonvention-parliament, which 
reſtored king Charles the ſecond, met above a month 
before his return; the lords by their own authority, 
and the commons in purſuance of writs iſſued in the 
name of the keepers of the liberty of England by au-. 
thority of parliament: and that the ſaid parliament fat 
till the twenty-ninth of December, full ſeven months 
after the reſtoration : and enacted many laws, ſeveral 
of which are ſtill in force. But this was for the neceſ- 
ſity of the thing, which ſuperſedes all law; for if 
they had not ſo met, it was morally impoſſible that 
the kingdom ſhould have been ſettled in peace. And 
the firſt thing done after the king's return was to- 
peſs an act declaring this to be a good parliament, 
notwithſtanding the defect of the king's writs . 
So that, as the royal prerogative was chiefly wounded 
by their ſo meeting, and as the king himſelf, who 
alone had a right to object, conſented to wave the 
objection, this cannot be drawn into an example in 
prejudice of the rights of the crown. Beſides we 
thould' alſo remember, that it was at that time a 
pou doubt among the lawyers *, whether even this - 

ealing act made it a good parliament; and held by 

very many in the negative: though it ſeems to have 
been too nice a ſcruple. And yet, out of abundant 
caution, it was thought neceſſary to confirm its acta 
in the next parliament, by ſtatute 13 Car. II. c. 7. & 


e. 14. 


- © Stat. 12 Car, * . | 1 1$d. i. 
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It is likewiſe true, that at the time of the revoly. 
tion, A. D. 1688, the lords and commons by their 
' own authority, and upon the ſummons of the prince 
of Orange, r ge king William) met in a con- 
vention, and therein diſpoſed of the crown and king. 
dom. But it muſt be-remembered, that this aſſem- 
bling was upon a like principle of neceflity as at the 
reſtoration ; that is, upon a full conviction that king 
Fames the ſecond had abdicated the government, and 
that the throne was thereby vacant : which ſuppoſi- 
tion of the individual members was confirmed by 
their concurrent reſolution, when they actually came 
together. And, in ſuch a cafe as the palpable va- 
cancy of a throne, it follows ex necęſſitate rei, that the 
form of the royal writs muſt be laid afide, otherwiſe 
no parliament can ever meet again. For, let us 
put another poſſible caſe, and ſuppoſe, for the ſake 
of argument, that the whole royal line ſhould at any 
time fail and become extinct, which would indiſpu- 
tably vacate the throne : in this ſituation it ſeems 
reaſonable to preſume, that the body of the nation, 
conſiſting of lords and commons, would have a right 
to meet and ſettle the government; otherwiſe there 
muſt be no government at all. And upon this and no 
| Other principle did the convention in 1688 aſſemble. 
The vacancy of the throne was precedent to their 
meeting without any royal ſummons, not a conſequence 
of it. They did not aſſemble without writ, and then 
make the throne vacant ; but, the throne being pre- 
viouſly vacant by the king's abdication, they aſſembled 
without writ, as they muſt do if they aſſembled at all. 
Had the throne been full, their meeting would not 
have been regular; but as it was really empty, ſuch 
meeting became abſolutely neceſſary. And accord- 
ingly it is declared by ſtatute 1 W. & M. Rt. 1. c. I. 
that this convention was really the two houſes of 
parliament, notwithſtanding che want of writs or 
other defects of form. So that, notwithſtanding theſe 
two capital exceptions, which were juſtifiable only on 
a principle of neceſſity, (and each of which, by the 
way, induced a revolution in the government) the rule 
laid down is in general certain, that the king, on!), 
can convoke a parliament. „ 
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And this by the ancient ſtatutes of the realm he is 
bound to do every year, or oftener, if need be. Not 
that he is, or ever was, obliged by theſe ſtatutes to 
call a neu parliament every year; but only to permit 

a parliament to fit annually for the redreſs of grievances, 
and diſpatch of buſineſs, if need be. Theſe laſt words are 
ſo looſe and vague, that ſuch of our monarchs as were 
inclined to govern without parliaments, neglected the 
convoking them, ſometimes for a very conſiderable 

riod, under pretence that there was no need of them. * 

ut, to remedy this, by the ſtatute 16 Car. II. c. 1. it 

is enacted, that the ſitting and holding of parliaments 
ſhall not be intermitted * three years at the moſt. 
And by the ſtatute 1 W. & M. ſt. 2. c. 2. it is declared 
to be one of the rights of the people, that for redreſs 
of all grievances, and for the amending, ſtrengthening, 
and preſerving the laws, parhaments m__ to be 
held frequently. And this indefinitive frequency is again 
reduced to a certainty by flatute 6 W. & M. c. 2. which 
enacts, as the ſtatute of Charles the ſecond had done 
before, that a new parliament ſhall be called within three 

years; after the determination of the former. | 

II. The conſtituent parts of a parliament are the 
next objects of our enquiry, and theſe are, the king's 
majeſty, ſitting there 1n his royal political capacity, 
and the three eſtates of the realm; the lords ſpiritual, 

the lords temporal, (who fit, together with the king, 
in one houſe) and the commons, who fit by themſelves 
in another. And the king and theſe three eſtates, to- 
gether, form the great corporation of body politic 
of the kingdom 4, of which the king is ſaid to be ca- 
put, principium, et finis. For upon x coming toge- 
ther the king meets them, either in perſon or by re- 
preſentation ; without which there can be no begin- 
ning of a parliament*; and he alſo has alone the 
power of diffolving them. | + f 
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2 4 Edw. III. c. 14. 36 Edw. parliamentary aſſemblies. Mod. 
I. e. 10. Dani r... 
Fhis is the ſame period, that 4 4 Inſt. 1, 2. Stat. 1 Eliz. 

is allowed in Sweden for inter- c. 3. Hale of Parl. 1. 
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It is highly neceſſary for preſerving the balance of 
the conſtitution, that the executive power ſhould be a 
branch, —_ not the whole of the legiſlative. The 
total union of them, we have ſeen, would be produc. 
tive of tyranny : the total disjunction of them, for the 
_ . preſent, would in the end produce the ſame effects, by 
_ cauſing that union againſt which it ſeems to provide. 

The 2 would ſoon become tyrannical, by 
making continual encroachments, and gradually aſſu- 
ming to itſelf the rights of the executive power. Thu; 

the long parliament of Charles the firſt, "while it acted 
in a conſtitutional manner, with the royal concurrence, 
redreſſed many heavy grievances and eſtabliſhed many 
ſalutary laws. But when the two houſes aſſumed the 
power of legiſlation, in excluſion of the royal autho- 
rity, they ſoon after aſſumed likewiſe the reins of ad- 
miniſtration : and, in conſequence of theſe united 
powers, overturned both church and ſtate, and eſta- 
- bliſhed a worſe oppreſſion than any they pretended to 
Temedy. To hinder therefore any tuch encroachments, 
the king 1s himſelf a part of the parliament : and, zs 
this is the reaſon of his being ſo, very properly there- 
fore the ſhare of legiſlation, which the conſtitution has 

laced in the crown, conſiſts in the power of rejefing 
rather than reſalving; this being 2 to anſwer 
the end propoſed. For we may apply to che royal 
negative, in this inſtance, what Cicero obſerves of 
the negative of the Roman tribunes, that the crown 
has not any power of doing wrong, but merely of pre- . 
venting wrong from being done. The crown can- 
not begin of itſelf any alterations in the preſent eſta- 
bliſhed law ; but it may approve or diſapprove of 
the alterations ſuggeſted and conſented to by the two 
houſes. The legiſlative therefore cannot abridge the 
executive power of any rights which it now has by 
law, without its own e : ſince the law muſt 
perpetually ſtand as it now does, unleſs all the powers 
will agree to alter it. And herein indeed conſiſts the 
true excellence of the Engliſh government, that all 
parts of it form a mutual check upon each other. ln 


| 6 Fulla—tribunis Plebis ſua lege injurie ſaciendæ foteſlatem admit, 
 #wxilii fererdi reliquit, De LL. 3. 9 h ES 
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he legiſlature, che people are a check upon the no- 
biiity, and the nobility a check upon the people; by 
the mütual privilege of rejecting what the other has 
reſolved ; while the king is a check upon both, which 
preſerves the executive power from encroachments. 
And this very executive power is again checked and 
kept within due bounds by the two- houſes, through 
the privilege they have of quiring into, impeach- 
ing, and puniſhing the conduct (not indeed of the 
king ”, which would deſtroy his conſtitutional inde- 

ndence ; but which is more beneficial to the pub- 
lic) of his evil and pernicious counſellors. Thus every 
branch of our civil polity ee and 1s ſupported, re- 
gulates and is regulated, by the reſt; for the two houſes 
naturally drawing in two directions of oppoſite intereſt, 
and the prerogative in another ſtill different from them 
both, they mutually keep each other from exceeding 
their proper limits: while the whole is prevented from 
ſeparation, and artificially connected together by 
the mixed nature of the crown, which is a part of the 
legiſlative, and the ſole executive magiſtrate. Like 

| three diſtin powers in mechanics, they jointly impel 

the machine of government in a direction different 
from what either, acting by ſelf, would have done; 
but at the ſame time in a direction partaking of each, 
and formed out of all; a direction which conſtitutes 
the true line of the liberty and happineſs of the com- 
munity. 1 

rg now conſider theſe conſtituent parts of the 
ſovereign power, or parliament, each in a ſeparate 
view. The king's majeſty will be the ſubject in the 
rext, and many ſubſequent chapters, to which we muſt 
at preſeat-refer. NY | 

The next in order are the ſpiritual lords. Theſe 
conſiſt of two arch-biſhops, and twenty-four biſhops; 
and at the diſſolution of monaſteries by Henry VIII. 
conſiſted .likewiſe of twenty-ſix mitred abbots, and 
two priors s; a very conſiderable body, and in thoſe 
umes equal in number to the temporal nobility 9. All 
theſe hold, or are ſuppoſed to hold, certain ancient 

Stat. 12 Car. II. c. 30. 9 Co. Litt. 97. 

* Seld. tit. hon. 2. 5. 27. | 

Vor I. | 


'- the feodal or Norman tenure by barony ; which ſub. 
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| baronies under the king; for William the Conqueror 
thought proper to change the ſpiritual tenure af 
frank-almoign or free alms, under which the biſhop 
held their lands during the Saxon government, into 


| jected their eſtates to all civil charges and aſſeſſment, 
| | which they were before exempt ?; and in right 
of ſucceſſion to thoſe baronies, which were unalien- 
able from their reſpective dignities, the biſhops and 
abbots were allowed their feats in the houſe of lords: 
But though theſe lords ſpiritual are in the eye of the 
law a diſtinR eſtate from the lords temporal, and are 
ſo diſtinguiſhed in moſt of our acts of parliament, ye 
in practice they are uſually blended together unde: 
the one name of the lords; they intermix in their 
votes; and the majority of ſuch intermixture join 
both eſtates. And from this want of a ſeparate aſ- 
ſembly and ſeparate negative of the prelates, ſome 
writers have argued. * very cogently, that the lord 
ſpiritual and temporal are now in reality only ore 
eſtate 3 : which is unqueſtionably true in every effeCtuil 
ſenſe, though the antzent diſtin@tion between them ſtil 
nominally continues. For if a bill ſhould pals ther 
houſe, there is no doubt of its validity, though ever; M 
lords ſpiritual ſhould vote againſt it: of which Selden“ 
and fir Edward Coke, give many inſtances : as, ot 


the other hand, I preſume it would be equally goo, i 
if the lords . preſent were inferior to the biſhop I m 
in number, and every one of thoſe temporal lors WF - 
gave his vote to reject che bill; though fir Edwari Wy 
Coke ſeems to doubt? whether this would not be a lat 
ordinance, rather than an ad, of parliament. bit 
o Gilb. Hifk, Exch. 55. Spelm. 5-2 Inſt. 58 5, 6, 7. See Keits, 45 
W. I. 291. 134 ; where it is holden by tie 2 
* Glanv. 7. 1, Co. Litt. 97. judges, 7 Hen, VIII. thut te * 
eld. tit. hon. 2. 5. 19. king may hold a parl ament wit ¶ unc 
2 Whitelocke on Parliam. c. out any ſpiritual lords. IT his w exit 
72 Warburt. Alliance, b. 2. c. 3. alſo exemplified in fact in br that 
3 Dyer. 60. | two firſt parliaments of Chan BW © 
4 Baronage. p. 1. c. 6. The act II. wherein no biſhops vt! = 
of uniformity, 1 Eliz. c. 2. was ſummoned, till after the rep Vigo 
paſſed with the diſſent of all the of th ſtatute 16 Car, I. c. 27. 
b. hops; (Gibſ. codes 286.) and ſtatute 13. Car. II. ſt. 1. C. 2. 
therefore the ſtile of /ords ſpiritual 6 4 Inſt, 25, 
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The lords temporal conſiſt of all the peers of the 


realm (the biſhops not being in ſtrictneſs held to be 


ſuch, but merely lords of parliament ?) by whatever 
tile of nobility diſtinguiſhed ; dukes, marquiſſes, earls, 
viſcounts, or barons ; of which dignities we ſhall ſpeak 
more hereafter. Some of theſe ſrt by deſcent, as do 


all antient peers ; ſome by creation, as do all new- 


made ones; others, ſince the union with Scotland, by 


election, which isthe caſe of the fixteen peers, who 
repreſent the body of the Scots nobility. Their num- 
ber is indefinite, and may be encreaſed at will by the 


power of the crown: and once, in the reign of queen 
Anne, there was an iaſtance of creating no leſs than 
twelve together; ia contemplation of which in the 


reign of king George the firſt, a bill paſſed the houſe. 


of lords, and was countenanced by the then miniſtry, 
for limiting the number of the peerage. 'This was 
thought by ſome to promiſe a great acquifition to the 


conſtitution, by reſtraining the prerogative from gain- 
ingthe aſcendant in that auguſt aſſembly, by pouring it 


8 pleaſure an unlimited number of new created lords. 
But the bill was ill-reliſned and miſcarried in the 
houſe of commons, whoſe leading members were then 
deſirous to keep the avenues to the other houſe as 


open and eaſy as poſſible. 


The diftinftion of rank and honours is neceſſary in 
every well governed ſtate: in order to reward ſuch 
2s are eminent for their ſervices to the public, in a 
manner the moſt deſirable to individuals, and yet 
vithout burden to the community ; exciting thereby 
an ambitious yet laudable ardor, and generous emu- 


lation, in others. And emulation, or virtuous am- 


bition, 18a ſpring of action which, however dangerous 
or 1nvidious in a mere republic or under a deſpotic 
Way, will certainly be attended with good effects 
under a free monarchy; where without deftroying its 
exiſtence, it's exceſſes may be continually reſtrained by 


that ſuperior power, from which all honour is derived. 


Such a ſpirit, when nationally diffuſed, gives life and 
vigour to the community; it ſets all the wheels of go- 


»” Stamford. P. C. 153. 
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vernment in motion, which, under a wiſe regulator, 


may be directed to any beneficial purpoſe; and thereby 
every individual may be made ſubſervient to the pub. 
lic good, while he principally means to promote hi 
own particular views. A body of nobL ty is alf 
more pecuharly neceſſary in our mixed andcompound. 
ed conſtitution, in order to ſupport the rights of both 
| the crown and the people, by forming a barrier u 
withſtand the encroachments of both. It creates 
and preſerves that gradual ſcale of dignity, - which 
proceeds from the peaſant to the prince; riſing like 
'a pyrazud fram a broad foundation, and diminiſhing 
to a pcint as it riſes. It is this aſcending and con- 
tracting proportion that adds ſtability to any govern- 


ment; for when the departure is ſudden from one ex- 


treme to another, we may pronounce that ſtate to be 
precarious. The nobility therefore are the pillars, 
which are reaced from among the people, more im- 
mediately to ſupport the throne; and, if that falls, 
they muſt alſo be buried under its ruins.  According- 
Jv, when in the laſt century the commons had deter- 
mined to extirpate monarchy, they alſo voted the 
houſe of lords to be uſeleſs and dangerous. And fince 
titles of nobility are thus expedient in the ſtate, it is 
alſo expedient that their owners ſhould form an in- 
dependent and ſeparate branch of the legiflature. If 
they were confounded with the maſs of 
and like them had only a vote in electing repreſenia- 
tives, their privileges would ſoon be borne Gs and 
overwhelmed by the popular torrent, which would 
effectually level all diſtinctions. It is therefore high 
neceſſary that the body of nobles ſhould have a diſtind 
aſſembly, diſtin deliberations, and diſtinct powers 
from the commons. Rb . 
The commons conſiſt of all ſuch men of proper) 
in the kingdom, as have not ſeats in the houſe of lords: 
every one of which has a voice in parliament, either 
perſonally, or by his repreſentatives. Im a free fate 
every man, who is ſuppoſed a free agent, ought to be 
in ſome meaſure his own governor ; and therefore a 
branch at leaſt of the legiſlative power ſhould reſide 
in the whole body of the people. And this power, 


the people, 
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when the territories of the ſtate are ſmall and its ei- 
tizens eaſily known, ſhould be exerciſed by the people 
in their aggregate or collective capacity, as was wiſe- 
ly = in che petty republics of Greece, and the 
firſt rudiments of the Roman ſtate. But this will be 
highly inconvenient, when the public territory is ex- 
tended to any confiderable degree, and the number 
of citizens is enereaſed. Thus when, after the ſocial 


war, all the burghers of Italy were admitted free ct- 


tizens of Rome, and each had a voice in the public aſ- 
ſemblies, it became impoſſible todiftinguiſh the ſpurious 
ſrom the real voter, and from that time all elections and 
popular deliberations grew tumultuous and diſorderly; 


which paved the way for Marius and Sylla, Pompey 


and Czar, to trample on the liberties of their coun- 


try, and at laſt to diſſolve the commonwealth. In 
ſo large a. ſtate as ours it is therefore very wiſely _ 
contrived, that the people ſhould do that by their 


repreſentatives, which it is impracticable to perform 
in perſon; repreſentatives, choſen by a number of 
minute and ſeparate diſtricts, wherein all the voters 
are, or eaſily may be, diſtinguiſhed. The counties 
are therefore repreſented by knights, elected by the 


preſented by citizens and burgeſſes, choſen by the 
tion; much in the ſame manner as the burghers, in the 


Stockholm ſending four, as London does with us, other 
cities two, and ſome only ones. The number of En- 
züſh repreſentatives is 513, and of Scots 45; in all 
558. And every member, though choſen by one par- 
ucular diſtrict, when elected and returned ferves for 
the whole realm. For the end of his coming thither 
is not particular, but general; not barely to advan- 
tage his conſtituents, but the common wealth; to adviſe 
his majeſty (as appears from the writ of ſummons?) 
de communi conſilio ſuper negotiis quibuſdem arduis et 
4 urgentibus, regem, flatum et defenſionem regni Anglie 
ct eccigſiæ Anglicanæ concernentibus.” And therefore 
he is not hound, like a deputy in the united provinces, 
to conſult with, or take 7 6 advice, of his conſtituents 
Mod. Un. Hiſt. xxxiii. 18. 9 4 Inſt. 14. | 
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proprietors of lands: the cities and boroughs are re- 
mercantile part or ſuppoſed trading intereſt of the na- 


diet of Sweden are choſen by the corporate towns, 
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upon any particular point, unleſs he himſelf thinks i 
proper or prudent ſo to do. N s. 

II beſe are the conſtituent parts of a parliament: the 
king, the lords ſpiritual and temporal, and the common, 
Parts, of which each is ſo an that the conſent of 
all three is required to make any new law that ſhall 

bind the ſubjeR. - Whatever is enacted for law by one, 
or by two only, of che three is no ſtatute; and to it no 
regard is due, unleſs in matters relating to their own 
privileges. For though in the times of madueſs and 
anarchy, the commons once paſſed a vote“, ** that 
« whatever is enacted or declared for law by the com- 
« mons in parliament aſſembled hath the force of lau; 
and all 2 zeople of this nation are concluded there- 

* by, althou * conſent and concurrence of the king 
or houſe of peers be not had thereto; yet, whea 

the conſiitution was reſtored in all its forms, it was 
particularly enaRed by ſtatute 13 Car. II. c. 1. chatif 
any perſon ſhall maliciouſly or adviſedly afhrm, that 
both or either of the houſes of parliament have any le. 

iflatire authority without the Ling: ſuch perſon thail 

- Iacur all the penalues of a præmunire. i 
III. Me are next to examine the laws and cuſtoms 
relating to parliament, thus united together and con- 
lidered as one aggregate body. | 

The power and juriſdiction of parliament, ſays fir 
Edward Coke *, is fo tranſcendant and abſolute, that 
it cannot be confined, either for cauſes or perſons 

uv ithin any bounds. And of this high court, he adds, f 
may be truly ſaid, / antiquitatem ſhectet, g vertu 
% ma; fi dignitatem, eſt honoratifſima ; fi guriſdiftionmn, 
«.eft capaciſſima.”” It hath ſovereign and uncontrolable 
authority, 1n the making, confirming, e e 
training, abrogating, repealing, reviving, and er- 
pounding of laws, concerning matters . all poflibie 
denominations, eccleſiaſtical or temporal, civil, militz- 
ry, maritime, or criminal: this being the place where 
that abſolute deſpotic power, which muſt in all govert- 
ments reſide ſome where, is entruſted by the couflituiion 
of cheſe kingdoms. All miſchiefs and grievances, ope 
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rations and remedies, that tranſcend the ordinary 
courſe of the laws, are within the reach of this ex- 
traordinary tribunal. It can regulate or new model 
the ſueceſſion to the crown; as was done in the reign 


of Henry VIII and William III. It can alter the 


_ eſtabliſhed religion of the land; as was done in a 


variety of inſtances, in the reigns of king Henry VIII 
and his three children. It can change and create 
afreſh even the conſtitution of the kingdom and of 
parliaments themſelves ; as was done by the act of 


union, and the ſeveral ſtatutes for triennial and ſep- 


tennial elections. It can, in ſhort, do every thing 
that is not naturally impoſlible; and therefore ſome 
have not ſerupled to call it's power, by a figure ra- 
ther too bold, the omnipotence of parliament. True 


it is, that what the parliament doth, no authority 
_ earth can undo. So that it is a matter moſt 


_ effential to the liberties of this kingdom, that ſuch 
members be delegated to this important truſt, as are 
moſt eminent for their probity, their fortitude, and 


their knowledge; for it was a known apothegm of 


dhe great lord treaſurer Burleigh, © that England 


could never be ruined but by a parliament :”” and, 


as fir Matthew Hale obſerves *, this being the higheſt 


and greateſt court, over which none other can have 
juriſdiction in the kingdom, ifby any means a miſ- 
government ſhould any way fall upon it, the fub- 
Jets of this kingdom are left without all manner of 
remedy. To the ſame purpoſe the prefident Mon- 
e ee though I truſt too haftily, preſages ; that 
ay Rome, Sparta, and Carthage have loft their liber- 
ty and periſhed, ſo the conſtitution of England will 
in time loſe it's liberty, will periſh: it will periſh, 
whenever the legiſlative power ſhall become more 
corrupt than the executive. | | 

It muſt be owned that Mr. Locke“, and other 
theoretical writers, have held, that “there remains 


* ſtill inherent in the people a ſupreme power to 


* remove or alter the legiſlative, when they find the 
« legiſlative act contrary to the truſt . in them: 
for, when ſuch truſt is abuſed, it is thereby forfeit- 


2 of parliaments, 49. 41 on Gov. p. 2. §. 149. 227. 
/ 3 Sp. L. 11. Hy . ; by ; 
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ed, and devolves to thoſe who gave it.” But how. 


ever juſt this concluſion may be in theory, we can- 
not practically adopt it, nor take any legal ſtepy 


for carrying it into execution, under any diſpenſation 
of government at preſent actually exifting. For this 


dexolution of power, to the people at large, includes 
in it a diſſolution of che whole form of government 
eſtabliſhed by that people; reduces all the members 
to their original ſtate of 

ing the ſovereign power, repeals all poſitive laws 
whatſoever before enacted. No human laws will 
therefore ſuppoſe a caſe, which at once muſt deſtroy 
all law, and compel men to build afreſh upon a 
new foundation; nor will they make proviſion for 


ſo deſperate an event, as muſt render all legal pro- 


viſions ineffectuals. So long therefore as the Eng- 


liſh conſlitution laſts, we may venture to affirm, that 


che powerofparliament is abſolute and withoutcontrol. 


In order to prevent the miſchiefs that might ariſe, | 


by placing this extenſive authority in hands that are 
either incapable, or elſe improper, to manage it, it is 
provided by the cuſtom and law of parliament 6, that 
no one ſhall fit or vote in either houſe, unleſs he be 
twenty-one years of age. This is alſo expreſsly de- 
clared by fiatute7 & 8 W. III. c. 25. with regard to 
the houſe of commons ; doubts having ariſen, from 
ſome contradiftory adjudications, whether or no a 


minor was incapacitated from fitting in that houſe”. 


It is alſo enacted by ſtatute 7 Jac. I. c. 6. that no 
member be permitted to'enter into the houſe of com- 
mons, till he hath taken the oath of allegiance be- 
fore the lord ſteward or his deputy : and by zo Car. 
II. ft. 2. and 1 Geo. I. c. 13. that no member ſhall 


vote or fit in either houſe, till he hath in the preſence 


of the houſe taken the oath of allegiance, ſupremacy, 
and abjuration, and ſubſcribed — repeated the de- 
claration againſt tranſubſtantiation, and invocation 
af ſaints, and the ſacrifice of the mais. Aliens, 
unleſs naturalized, were likewiſe by the law of par- 
| Lament incapable to ſerve therein ® ; and now it is 


; See page 244. 2 Com. Journ, 10 Mar. 1623. 
White lock, c. 50. 4 Inſt. 47. 18 Feb. 1625. 
7 Com. Journ. 16 Dec. 1690. 


equality; and, by annihilat, 
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' enafted, by ſtatute 12 & 13 W. III. e. 2. that na, 


alien, even though he he naturalized, ſhall be capa- 
ble of being a member of either houſe of parliament. 


elected to ſerve in the houſe of commons by the peo 
ple, yet may the reſpective houſes upon complaint of 
any crime in ſuch perſon, and proof thereof, ad- 
judge him diſabled and incapable to fit as a mem- 
ber: and this by the law and cuſtom of parliament. 
For, as every court of juſtice hath laws and 
cuſtoms for it's direction, ſome the civil and canon, 
ſome the common law, others their own peculiar 
laws and cuſtoms, ſo the high court of parliament 
hath alſo it's own peculiar law, called the lex et con- 
ſuetudo parliamenti; a law which fir Edward Coke? 
obſerves is ab omnibus querenda, a multis ignorata 
* a paucis cognita. It will not therefore be expected 
that we ſhould enter into the examination of this law, 
with any degree of minuteneſs : ſince, as the ſame 
learned author aſſures us“, it is much better to be 
learned out of the rolls of parliament, and other re- 
cords, and by precedents, and continual experience, 
than can be expreſſed by any one man. It will be 
ſufficient to obſerve, that the whole of the law and 
cuſtom of pzriiament has it's original from this one 
maxim, that whatever matter ariſes concerning 
* either houſe of parliament, ought to be examined, 
** diſcuſſed, and adjudged in that houſe to which it 
relates, and not 1 2,” Hence, for inſtance, 
the lords will not ſuffer the commons to interfere in 
ſettling the election of a peer of Scotland; the com- 
mons will not allow the lords to judge of the election 
of a bürgeſs; nor will either houſe permit the ſubor- 
* courts of law to examine the merits of either 
ca 
| together with the method of proceeding, reſt entire- 
ly in the breaſt of the parliament itſelf; and are not 
defined and aſcertained' by any particular ſtated laws 


9 Whitelocke of parl. c. 102. 1640. 6 Mar. 1676. 6 Mar. 
See Lord's Journ. 3 May 1620. 1711. 17 Feb. 1769. | 
13 May 1624. 26 May 1725. © 1 Inft. 11. 
Com. Journ. 14 Feb. 1580. 21 1 4 unſt. 50. 2 4 Inſt. 14 
Jan; 1628. 9 Nov. 421 Ian. ö — 


And there are not only theſe ſtanding incapacities; | 
but if any perſon is made a — by the king, or A i 


e. But the maxims upon which they proceed, 
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as © ©: if Ricurs Boox I, 
The privileges of parliament are likewiſe very large 


and indefinite. And therefore when in 31 Hen. VI 

the houſe of lords propounded a queſtion to the judges 
concerning them, the chief juſtice, fir John Forteſcue, 
in the name of his brethren, declared, that they 
| _ ** ought not to makeanſwer to that queſtion: for it 
by hath not been uſed aforetime that the juſtices ſhould 
in any wiſe determine che privileges of the high 
court of parliament. - For it is ſo high and mighty 
in 's nature, that it may make law: and that 
* which is law, it may make no law: and the deter- 
** mination and knowledge of chat privilege belongs 


* to the lords of parliament, and not to the juſticess .““ 


Privilege of par:iament was principally eſtabliſhed, 
in order to protect it's members not only from being 
moleſted by their fellow- ſubjects, but alſo more eſpe- 


cially from bag oppreſſed by the power of the 


crown. If therefore all the privileges of parliament. 
were onceto be ſet down and aſcertained, and no pri- 
vilege to be allowed but what was ſo defined and de- 
termined, it were eaſy for the executive power to de- 
viſe ſome new caſe, not within the line of privi- 
lege, and under pretence thereof to haraſs any retrac- 
tory, member and violate the freedom of parliament. 
The dignity and independence of the two houſes are 
therefore in great meaſure preſerved by keeping their 
privileges indefinite. Some hoyever of the more no- 
torious privileges of the members of either houſe are, 
| Privilege of ſpeech, of perſon, of their domeſtics, 
and of their lands and goods. As to the firſt, pri- 
vilege of ſpeech, it is declared by the ftatute 1 W. 

C M. ſt. 2. c. 2. as one of the liberties of the peo- 
ple, © that the freedom of ſpeech, and debates, and 
proceedings in parliament, ought not to be impeach- 
ed or queſtioned in any court or place out of par- 
 * liament.” And this freedom of ſpeech is particu- 
larly demanded of the king in perſon, by the ſpeak- 
er of the houſe of commons, at the opening of every 
new parliament. Solikewile are the other privileges, 
of perſons, ſervants, lands and goods: which are im- 
munities as antient as Edward the confeſſor; in 
whoſe laws * we find this precept, ad ſynodus wenicn- 


oy $19. Baronage. part. 1. c. 4 cap. 3. 
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44 jibus, frve ſummoniti ſint, five per ſe quid agendum 
4 fine, Fo 1 ſumma Yor 14 be us in the old 
Gothic conſtitutions, © extenditur hec pax et ſecuritas 
« ad quatuordecim dies, convocato regni ſenatu 5.” This 
included formerly not only privilege from illegal vic- 
lence, but alfo from legal arreſts, and ſeiſures by pro- 
ceſs from the courts e. And ftill to Aſſault by 
violence a member of eicher houſe, or his menial ſer- 
rants, is a high contempt of parliament, and there 
puniſhed with the utmoſt ſeverity. It has likewiſe 
culiar penalties annexed to it in the courts of law, 
y the ſtatute 5 Hen. IV. c. 6. and 11 Hen. VI. c. 
11. Neither can any member of either houſe be ar- 
reſted and taken into cuſtody, unleſs for ſome indicta- 
ble offence, without a breach of the privilege of par- 
lament. . '- e 
But all other privileges, which derogate from the 
common law in matters of civil right, are now at an 
end, ſave only as to the freedom of, the member's per- 
ſon: which in a peer (by the privilege of peerage) 
is for ever ſacred and inviolable; and in a commoner 
(by the privilege of parliament) for forty days af- 
ier every prorogation, and forty days before the next 
appointed meeting®:; which is now in effect as 
long as the parliament ſubſiſts, it ſeldom being 
prorogued for more than fourſcore days at a time. 
As to all other privileges, which obſtru the ordina- 
ry courſe of juſtice, they were reſtrained by the fta- 
tutes 12 W. III. c. 3. 2 & 3 Ann. c. 18. and 11 Geo. 
II. c. 24. and are now totally aboliſhed by ſtatute 
10 Geo. III. c. 50. which enacts, that any ſuit may 
at any time be brought againſt any peer or member of 
parliament, their ſervants, or any other perſon en- 
ttled to privilege of parliament : which ſhall not be 
impeached or delayed by pretence of any ſuch privi- 
ge ; except that the perſon of a member of the Boufe 
ot commons ſhall not thereby be ſubjected to any 
arreſt or impriſonment. Likewiſe, for the benefit of 
commerce, it is provided by ſtatute 4 Geo. III. c. 33. 
_ that any trader, having privilege of parliament, may 
be ſerved with legal proceſs for any juſt debt to the 
amount of 100 J. 2 unleſs he makes ſatisfaction 


within two months, it ſhall be deemed an act of bank- 
* Stciran. de jure Goth. J. 3. c. 3. $5 2 Lev. 72. | ez 
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ruptcy ; and chat commiſſions of bankrupt 8 


iſſued againſt ſuch privileged traders, in like manner 


as againſt any other. | | 

The only way by which courts of juſtice could an- 
tiently take cognizance of privilege of parliament was 
by writ af privilege, in the nature of a ſuperſ-deas, to 
deliver the party out of cuſtody when arreſted in a civil 


ſuitꝰ For when a leiter was written by the ſpeaker 


to the judges, to ſtay proceedings againſt a privileged 
perſon, they y ag; it as contrary to their oath of 

office. But fince the ſtatute 12 W. III. c. 3. which 
_ enaQs that no privileged perſon ſhall be ſubject to ar- 


reſt or impriſonment, it hath been held that ſuch arreſt 
is irregular ab initio, and that the party may be diſ- 


charged upon motion ꝰ. It is to be obſerved, that 
there is no precedent of any ſuch writ of privilege, but 


only in civil ſuits; and that the ſtatute of 1 Jac. I. c. 


13. and that of king William (which remedy ſome in- 
. conveniencies ariſing from privilege of parliament) 
ſpeak only of civil actions. And a the claim 
oſ privilege hath been uſually guarded with an ex- 
ception as to the caſe of indictable crimes® ; or as it 
hath been frequently expreſſed, of treaſon, felony, 
and breach (or ſurety) of the peace. Whereby it 
ſeems to have been underſtood that no privilege was 
allowable to the members, their families, or ſervants, 


in any crime whatſoever; for all crimes are treated by 


the law as being contra pacem domini regis. And in- 
ſtances have not been wanting, wherein privileged 
perſons have been convicted of miſdemeſnors, and 
committed, or proſecuted to outlawry, even in the 
middle of a fefhon * ; which proceeding has after- 
wards' received the ſanction and approbation of par- 
liament 3. To which may be added, that, a few years 

ago, the caſe of writing and publiſhing ſeditious libels 


was reſolved by both houſes “ not to be entitled to pri- 


vilege; and chat the reaſons, upon which that caſe 
proceeded 5, extended equally to every indictable of- 


7 Dyer 59. 4 Pryn. Brev. May 1675. 
| | 2 Mich. 16 Edw. IV. in 


Parl. 7 57. 
Lasch. 48. Noy. 83. Scacch—Lord Raym. 1461. 
9 St a. 989. | 3 Com. Journ. 16 May 1726. 


© Clom. Journ. 17 Aug. 4 Com. Journ. 24 Nov. 


. | Lord's Journ. 29 Nov. 1763. 
* 4 Inft. 25. Com. Journ. 20 5 Lord's Proteſt. ibid. 
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fence. So that the chief, if not the only, privilege 
of parliament, in ſuch caſes, ſeems to be the right 
| of receiving immediate information of the impriſon- 
ment or detention of any member, with the reaſon for 
which he is detained : a practice that is daily uſed 
upon the lighteſt military accuſations, preparatory 
to a trial by a court martial“; and which is recog- 
nized by the ſeveral temporary ſtatutes for ſuſpending 
the habeas _ at” : whereby it is provided, that 
no member of either houſe ſhall be detained, till the 
matter of which he ſtands ſuſpeRed, be firſt commu- 
nicated to the houſe of which he is a member, and the 
conſent of the ſaid houſe obtained for his commitment 
or detaining. But yet the uſage has uniformly been, 
ever ſince the revolution, that the communication has 
been ſubſequent to the arreſt. VVT 
Theſe are the general heads of the laus and cuſtoms 
relating to parliament, conſidered as one aggregate 
toly. We will next proceed to 9 . 
IV. The laws and cuſtoms relating to the houſe of 
lords in particular. Theſe, if we exclude their judi- 
cial capacity, which will be more properly treated of 
in the third and fourth book of theſe commentaries; 
will take up but little of our time. | 
One very antient privilege 1s that. declared by the 
charter of the foreſt ©, — in parliament 9 
Hen. III; vis. that every lord ſpiritual or temporal 
ſummoned to parliament, and paſſing through the 
king's foreſts, may, both in going and returning, 
kill one or two of the king's deer without warrant; 
in view of the foreſter if he be preſent, or on blowing 
a horn if he be abſent : that he may not ſeem to take 
the king's veniſon by ſtealth. | | 
In the next place they have a right to be attended, 
and conſtantly are, by the judges of the court of 
Eing's bench, and common pleas, and Tuch of the 
barons of the exchequer as are of the degree of the 
coif, or have been made ſerjeants at law ; as likewife 
by the king's learned counſel, being ſerjeants, and by 
the maſters of the court of chancery ; for their advice 
in point of law, and for the greater dignity of their 
6 Com. Journ. 20 Apr. 1762, $c. 1h | 
partieularly 17 Geo, II. c. 6. 
„„ P 
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proceedings. The ſecretaries of ſtate, with the attor. 
ney and ſolicitor general, were alſo uſed to attend the 
houſe of peers, and have to this day, (together with the 
judges, &c.) their regular writs of ſummons iſſue 
out at the beginning of every parliament ?, ad trac. 
tandum et conſilium impendendum, though not ad conſe. 
tiendum ; but, whenever of late years they hay 
been members of the houſe of „ their attend. 
ance here hath fallen into diſuſe. _ 5 
Another privilege is, that every peer, by licenſe 
obtained from the w_ may make another lord af 
parliament his 1 to vote for him in his abſence, 
A privilege, which a member of the other houſe can 
by no means have, as he is himſelf but a proxy fora 
multitude of other 2 55 
Each peer has alſo a right, by leave of the houſe, 
when a vote paſſes contrary to his ſentiments, to enter 
his diſſent on the journals of the houſe, with the rea- 
Ions for ſuch diſſent; which is uſually ſtiled his protef. 
All bills likewiſe, that may in their eonſequences 
any way affect the rights of the peerage, are by ibe 
cuſtom of parliament to have their firſt riſe and be- 
ginning in the houſe of peers, and to ſuffer no changes 
or amendments in the houſe of commons. 
There is alſo one ſtatute peculiarly relative to the 
houſe of lords; 6 Ann. c. 23. which regulates the 
election of the ſixteen repreſentative. peers of North 
Britain, in conſequence of the twenty-ſecond and 
twenty-third articles of the union: and for that pur- 
poſe preſcribes the oaths, Sc. to be taken by the 


electors; direRts the mode of balloting ; prohibits th 


| Peers elefting from being attended, in an unuſual 
manner; and expreſsly provides, that no other matter 
ſhall be treated of in that aſſembly, ſave only the elec- 
tion, on pain of incurring a premunire. 4 
V. The peculiar laws and cuſtoms of the houſe of 
commons relate principally to the raiſing of taxes 
and the elections of members to ſerve in parliament. 
Firſt, with regard to taxes: it is the antient indi- 
Putable privilege and right of the houſe of common, 


9 Stat. 31 Hen. VIII. c. 10. 1614. 8 Feb. 1620. 10 It 
Smith's commonw. b. 2. c. 3. 1625. 4 Inſt. 48. 
Moor. 551. 4 Inſt. 4. Hale of = Se'd. baronage. p. 1. & 
Parl. 140. __ _Þ 4 Inſt, 12. 

© Sce Com. Journ. 11 Apr. 


. 4 + | AT.” 
Es 0 
that all grants of ſubſidies or parliamentary aids do 
in in their houſe, and are firſt beſtowed by them 
ouch their grants are not effeCtual to all intents 
and purpoſes, until they have the aſſent of the other 
too beaches of the legiſlature. The general reaſon, 
given for this excluſive privilege of the houſe of com- 
mons, is, that the ſupplies are raiſed upon the body of 
the people, and ger ro it 1s proper that they alone 
ſhould have the right of taxing themſelves. This 
reaſon would be unanſwerable, if the commons taxed 
none but themſelves; but it is notorious, that a very 
large ſhare of property is in the poſſeſſion of the houſe 
of lords: that this property is equally taxable, an- 
taxed, as the property of the commons; and there. 
fore the commons not being the /o/e perſons taxed, 
this cannot be the reaſon of their having the /e right 
of raifing and modelling the ſupply: The true rea- 
ſon, * from the ſpirit of our conſtitution, ſeemd 
to be this. The lords being a permanent hereditary 


body, created at pleaſure by the king, are ſuppoſed _ | 


more liable to be influenced by the crown, and when 
once influenced to continue ſo, than the commons, 
who are a temporary elective body, freely nominat- 
| ed by the people. It would therefore be extremely 
dangerous, to give the lords any power of framing 
new taxes for the ſubject ; it is ſufficient that they _ 
have a power of rejecting, if they think the commons 
too laviſh or improvident in their grants. But ſo 
reaſonably jealous are the commons of this valuable 
privilege, that herein they will not ſuffer the other 
houſe to exert any power but that of rejeCting ; they 
will not permit the leaſt alteration or amendment to 
be made by the lords to the mode of taxing the people 
by a money bill; under which appellation are inelud- 
ed all bills, by which money is directed to be raiſed 
upon the ſubject, for any purpoſe or in any ſhape 
whatſoever : either for the exigencies of government, 
and collefted from the kingdom in wn} as theland 
tax; or for 3 benefit, and collected in any parti- 
cular diſtrict, as by turnpikes, pariſh rates, and the 
like. Yet fir Matthew Hale * mentions one caſe found 
ff SR p 2 on parliamenis 65, 66, 
2 7” 
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VI5, wherein he thinks the lords may alter a money 
bill: and that is, if the commons grant a tax, as that 
of tonnageand poundage for ſeur years: and the lords 
alter it to a leſs time, as for tao years; here, he ſay, 
the bill necd not be ſent back to the commons for their 
eoncurrence, but may receive the royal aſſent without 
farther ceremony; for the alteration of the lords is 
conſiſtent with the grant of the commons. But ſuch 
an experiment will hardly be repeated by the lords 
under che preſent improved idea of the privilege of 
the houſe ot commons, and, in any caſe where a money 
bull 1s remanded to the commons, all amendments in 
the mode of taxation are ſure to be rejected. 
Netx, with regard to the elections of knights, ci. 
tizens, and burgeſſes; we may obſerve, that herein 
conſiſts the exerciſe of the democratical part of cur 
conſtitution ; for in a democracy there can be no exer. 
eiſe of ſovereignty, but by ſuffrage, which is the de- 
claration of the people's will. In all democracicy 
therefore, it is of the utmoſt importance to regulate 
by whom, and in what manner, the ſuffrages are tv 
be given. And the Athenians were ſo juſtly jealou 
of this prerogative, that a ſtranger, who interfered is 
the aſſemblies of the people, was puniſhed by cheit 
laws with death: becauſe ſuch a man was eficened 
guilty of high treaſon, by uſurping thoſe rights df 
lovereignty, to which he had no title. In England, 
where the people do not debate in a collective body 
but by repreſentation, the exerciſe of this ſoverciguty 
conſiſts in the choice of repreſentatives. The lau: 
have therefore very ſtrictly guarded againſt ufurpauon 
or abuſe of this power by many ſalutary proviſtons; 
which may be reduced to theſe three points, 1. Tis 
qualifications of the electors. 2. The qualifications 
of the elected. 3. The proceedings at elections. 
1. As to the qualifications of the electors. The 
true reaſon of acquiring any qualification, with regard 
to property, in voters, is to exclude ſuch perſons 3 
are in ſo mean a ſituation that they are eſteemed t 
have no will of their own. If theſe perſons had votes, 
3 Yearbook, 33 Hen. VI. 17. fir Heneage Finch. Com. Jou. 
But fee the ani wer to dus caſe by 22 Apr. 1671. | 
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they would be tempted to 8 of them under ſome 
undue influence or other. This would give a great, 
an artful, or a wealthy man, a larger ſhare in elec- 
tions than is conſiſtent with general liberty. If it were 
probable that every man would give his vote freely 
and without influence of any kind, then, upon the true 
theory and genuine principles of liberty, every mem- 
ber of the community, however podr, ſhould have 
a vote in electing thoſe delegates, to whoſe charge is 
committed the diſpoſal of his property, his liberty, 
and his life. But ſince that can hardly be expected 
ia perſons of indigent fortunes, or ſuch as are under. 
the immediate dominion' of others, all popular ſtates 
have been obliged to eſtabliſh certain qualifications ; 
whereby ſome, who are ſuſpected to have no will of 
their own, are excluded from voting in order to ſet 
other individuals, whoſe wills may be ſuppoſed inde- 
pendent, more thoroughly upon a level with each other. 
And this conſtitution of ſuffrages is framed upon a 
wiſer principle, with us, than either of the methods 
of voting, by centuries or by tribes, among the Ro- 
mans. Ia the method by centuries, inſtituted by Ser- 
vius Tullius, it was principally property, and not num- 
bers, that turned the ſcale ; in the method by tribes, 
gradually introduced by the tribunes of the people, 
numbers only were regarded, and property entirely 
WH vcrlooked. Hence the laws paſſed by the former me- 
od had uſually too great a tendency to aggrandize 
WT the patricians or rich nobles; and thoſe by the latter 
| had too much of a levelling principle. Our conſtitution 
ters between the two extremes. Only ſuch are en- 
| WT rely excluded, as can have no will of their own; 
there is hardly a free agent to be found, who is not 
entitled to a vote in ſome place or other in the king- | 
com. Nor is comparative wealth, or property, entirely 
Ulregarded in elections; for though the richeſt man 
has only one vote at one place, yet, if his property be 
at all diffuſed, he has probably a right to vote at more 
places than one, and therefore has many repreſen- 
tauves. This is the ſpirit of our conſtitution ; not that 
| affert it is in fact quite ſo perfect“ as I have here 
4 The candid and intelligent to many 6ther parts of the work 
Nader will e before him, wherein the conſti- 
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endeavoured. t6 deſcribe it; for, if any alteration 
might be wiſhed or ſuggeſted in the preſent framt 
of parliaments, it ſhould be in favour of a more com- 
plete repreſentation of the people. 2 | 
But to return to our 1 and firſt thoſy 
of electors for knights of the ſhire. 1. By ſtatute 8 
Hen. VI. c. 7. and 10 Hen. VI. c. 2. (amended by 1, 
Geo. III. c. 58.) the knights of the ſhire ſhall be cho. 
ſen of people, whereof every man ſhall have freehold to 
the value of forty ſhillings by the year within the coun- 
ty; which (by ſubſequent ſtatutes) is to be clear of all 
charges and deductions, except parliamentary and pa- 
rochial taxes. The knights of ſhires are the repreſenta- 
tives of the landholders, or landed intereſt of the king. 
dom: their electors muſt therefore have eſtates in lands 
or tenements, wichin the county repreſented: theſe 
eſtates muſt be freehold, that is, for term of life at leaſt; 
- becauſe beneficial leaſes for long terms of years were 
not in uſe at the making of theſe 1 and copyhol- 
ders were then little better than villeins, abſolutely 
dependent upon their lords: this freehold muſt be 0 
forty ſhillings annual value; becauſe that ſum would 
then, with proper induſtry furniſh all the neceſſaries of 
lite, and render the freeholder, if he pleaſed, an inde- 
pendent man. For biſhop Fleetwood, in his chronicon re. 
eioſum, written at the beginning of the preſent cen- 
tury, has fully proved forty ſhillings in the reign of 
Henry VI to have been equal to twelve pounds per annum 
in the reign of queen Anne; and, as the value of money 
is very conſiderably lowered ſince the biſhop wrote, 1 
think we may fairly conclude, from this and other cir- 
cumſtances, that what was equivalent to twelve pounds 
in his days is equivalent to twenty at preſent. The 
other leſs important qualifications of the electors for 
counties in England and Wales may be collected from 
the ſtatutes cited in the margin 5 z which direct, 2. That 
tution of our laws and govern- the moſt notorious when com- 
ment are repreſented as nearly pared with the rectitude of tie 
approaching to perfection; rule; and to elucidate the clex- 
without deſcending to the invi- neſs of the ſpring, conveys tit 
dious taſk of pointing out ſuch ſtrongeſt ſatire on thoſe wi# 
deviations and corruptions, as have polluted or diſturbed it. 
length of time and a looſe ſtate - 5 7 & 8 W. III. c. 25. 10 
of national morals have too Ann. c. 23. 2 Geo. II. c. 21. 
great a tendency to produce. The 18 Geo. 2. c. 18. 31 Geo. II. 
mcurvations of practice are tlien 14. 3 Gev. III. c. 24. 
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no perſon under twenty-one years of age ſhall be 
capable of voting for any member. This extends to 
all ſorts of members, as well for boroughs as coun- 
tizs; as does alſo the next, viz. 3, That no perſon 
convicted of perjury, or ſubornation of perjury, ſhall 
be capable of voting in any election. 4. That no 
perſon ſhall vote 1n right of any freehold, granted to 
him fraudulently to qualify him to vote. Fraudulent 
grants are ſuch as contain an agreement to reconvey, 
or to defeat the eſtate granted ; which agreements 
are made void, and the eſtate 1s abſolutely veſted in 
the perſon to whom it 1s ſo granted, And, to guard 
the better againſt ſuch frauds, it is farther provided, 
5. That every voter ſhall have been in the actual 
poſſeſſion, or receipt of the profits, of his freehold to 

his own uſe for twelye calendar months before; ex- 


| cept it came to him, by deſcent, marriage, marriage- 


ſettlement, will, or promotion to a benefice or office. 
6. That no perſon ſhall vote in reſpect of an annuity 
or r2ntcharge, unleſs regiſtered with the clerk of the 
peace twelve calendar months before. 7. That in 
mortgaged or truſt eſtates, the perſon in poſſeſſion, 
under the above-mentioned reſtrictions, ſhall have 
the vote. 8. That only one perſon ſhall be admit - 


ted to vote for any one houſe or tenement, to prevent 


che ſplitting of freeholds. 9. That no eſtate ſhall 
quali y a voter, unleſs the eſtate has been aſſeſſed to 
tome land tax aid, at leaſt twelve months before the 


election (a). 10. That no tenant by copy of 


4 * 3 
2 


(a) By ſtatute 20 G. III. c. 17. explained and amended by 30 
Geo. III. c. 35. no perſon ſhall be allowed to vote in refpe& of 
any meſſuages, lands or tenements, which have not been aſſeſſed 
to the land tax for fix calendar months next before ſuch election, 
either in the name of the perſon claiming to vote, or of the tenant 
actually occupying the ſame at thè time of ſuch aſſeſſment made; 
and that no perſon ſhall be allowed to vote in reſpect of any meſ- 
Fuages, &c. to which the perſon ſo claiming to vote ſhall have 
become intitled by deſcent, marriage, marriage-ſettlement, deviſe, 
promotion to any benefice or office, within twelve calendar months 
next before ſuch election, which meſſuages, &c. have not been 
aſſeſſed to the land- tax within two years next before ſuch election 
in the name of the perſon through whom the perſon claiming to 
vote ſhall derive his tudlee. een . 


% Ricurs ' > Boon T, 


court roll ſhall be permitted to vote as a freehold- 


| er [3]. Thus much for the electors in counties. 


As for the electors of citizens and burgeſſes, cheſe 


are ſuppoſed to be the mercantile part or trading in- 
tereſt chi kingdom. But as ** is of a fluctuat- 
ing nature, and ſeldom long fixed in a place, it was 
formerly left to the crown to ſummon, pro re. nata, 
the moſt flouriſhing towns to ſend repreſentatives topar- 
liament. So that as towns increaſed in trade, and grew 

pulous, they were admitted to a ſhare in the legil- 
. But the misfortune is, that the deſerted bo- 


roughs continued to be ſummoned, as well as thoſe to 


whom their trade and inhabitants were transferred; 
except a few which pentioned to be eaſed of the ex- 
Pence, then uſual, of maintaining their members: four 
ſhiilings a day being allowed for a knight of the ſhire, 
and two ſhillings for a citizen or burgeſs: which was 
the rate of wages eftabliſhed in the reign of Edward 
III*. Hence the members, for boroughs now bear 
above a quadruple proportion to thoſe for counties, 
and the number of parliament men is increaſed ſince 


Forteſcue's time, in the reign of Henry the fixth, 


from zoo to upwards of 500, excluſive of thoſe for 
Scotland. The univerſities were in general not em- 
Dowered to ſend burgeſſes to parliament; though once, 
in 28 Edw. I, when a parliament was ſummoned to 
_ conſider of the king's right to Scotland, there were 


iſſued writs, which required the univerſity of Oxford 


to ſend up four or five, and. that of Cambridge two 
or three, of their moſt diſcreet and learned lawyers 
for that purpoſe”. But it was king James the firſt, 
who indulged them with the permanent privilege to 
ſend conſtantly &o. of their own body; to ſerve for 
thoſe ſtudents who, though uſeful members of the 
community, were neither concerned in the landed 
nor the trading intereſt ; and to protect in the legiſla- 


64 Inſt. 16. dbpaqnne parl. writs. I. 345. 


— 


| Ls] By ſtatute 22 Geo. III. c. 41. no commiſſioner or officer, 
amployed in managing the duties of exciſe, cuſtoms, ſtamps, ſalt, 
windows or houſes, or revenue of the poſt- office, ſhall be capa- 
ble of voting in the clsRion of a member of parliament. 
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ture the rights of che republic of letters. The right 
of election in boroughs is various, depending entirely 


on the ſeveral charters, cuſtoms, and conſtitutions of 
the reſpective places, which has occaſioned infinite 


diſputes; though now by ſtatute 2 Geo. II. c. 24. 
the right of voting for the future ſhall be allowed ac- 
cording to the laſt determination of the houſe of com- 
mons concerning it. And by ſtatute 3 Geo. III. c. 15. 


no freeman of any city or borough (other than ſuch 
as claim by birth, marriage, or ſervitude) ſhall be 
entitled to vote therein, unleſs he hath been admitted 


10 his freedom twelve calendar months before {d). 
2. Next, as to the er of perſons to be 
eleded members of the 


declared by the houſe of commons; others upon cer- 
tain ſtatutes. And from theſe it appears. 1. That 
they muſt not be aliens bornꝰ, or minors o. 2. That 
they muſt not be any of the twelve judges *, becauſe 
they fit in the lords' houſe ; nor of the clergy *, for 


they fit in the convocation; nor perſons attainted of 


treaſon or felony'3, for they are unfit to fit any where. 
3. That ſheriffs of counties, and mayors and bailiffs 
of boroughs, are not eligible in their reſpective juriſ- 


q 


8 4 Inſt. 47, 43%. 2 Com. Journ. 13 OR. 15 53. 
9 See pag. 164. 8 Feb. 1620. 17 Jan. 1661. 
o Ibid. 3 Com. Journ. 21 Jan. 1580. 


Com. Journ. 9 Nov. 1605. 4 Inſt. 47. 
(4) And by ſtatute 26 Geo. III. c. 100. no perſon ſha!l be ad- 
mitted o vote at any election of members for any city or borough 
withia England and Wales as an inhabirant paying ſcot and lot, or 
a3 an inhabitant-houſeholder, houſekeeper, and pot-waller, le- 
gally ſettled, or as an inhabitant-houſcholder, houſekeeper, and 


| he houſe of commons. Some of 
theſe depend upon the law and cuſtom of parliaments, 


pet-waller, or as an inhabitant-houſ: holder refiant, or as an inha- 


bitant of ſuch city or borough (other than ſuch as claim by deſ- 


ernt, deviſe, marriage, or marriage-ſettlemsnt, or promotion to 
any office or benefice, or under any other deſcription than inha- . 


bitants paying ſcot and lot, or inhabitants in the manner above de- 
ſcribed) unleſs he ſhall have been actually and bona fide an inha- 
bitant as above, ſix calendar months previous to the day of the 
election at which he ſhall tender his vote: and if any perſon ſhall 
vote at any ſuch election contrary to the ſaid act, his vote ſhall 


de null and void, and he ſhall forfeit 2ol. to any perſon who ſhall ' 


ſue for the ſame, to be recovered by action of debt in any of the 
courts. at Weſtminſter; in which action tlie proof of inhabitancy 
thall lie upon tlie perſon ſued. ] EN | 
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court roll ſhall be permitted to vote as a freehold- 


er [3B]. Thus much for the electors in counties. 
As for the electors of citizens and burgeſſes, theſe 
are ſuppoſed to be the mercantile part or trading in- 
tereſt ME this kingdom. But as _ is of a fluQuuat- 


ing nature, and ſeldom long fixed in a place, it was 
formerly left to the crown to ſummon, pro re, nata, 


the moſt flouriſhing towns to ſend repreſentatives topar- 
lament. So that as towns increaſed in trade, and grey 


pulous, they were admitted to a ſhare in the legit- 


ature. But the misfortune is, that the deſerted bo- 


roughs continued to be ſummoned, as well as thoſe to 


whom their trade and inhabitants were transferred; 


except a few which petitioned to be eaſed of the ex- 


pence, then uſual, of maintaining their members: four 
ſhillings a day being allowed for a knight of the ſhire, 
and two ſhillings for a citizen or burgeſs: which was 


the rate of wages eftabliſhed in the reign of Edward 


III*. Hence the members for boroughs now bear 

above a quadruple proportion to thoſe for counties, 

and the number of parliament men is increaſed ſince 
Forteſcue's time, in the reign of Henry the fixth, 

from zoo to upwards of 500, excluſive of thoſe for 
Scotland. The univerſities were in general not em- 
wered to ſend burgeſſes to parliament; though once, 

in 28 Edw. I, when a parliament was ſummoned to 

conſider of the king's right to Scotland, there were 

iſſued writs, which required the univerſity of Oxford 


to ſend up four or five, and that of Cambridge two 


or three, of their moſt diſcreet and learned lawyers 
for that purpoſe”. But it was king James the firſt, 
who indulged them with the permanent priviiege to 


ſend conſtantly &vo. of their on body; to ſerve for 


thoſe ſtudents who, though uſeful members of the 
community, were neither concerned in the landed 


nor the trading intereſt ; and to protect in the legiſla- 


6 4 Inſt. 16. 7 Prynne parl. writs. I. 345. 


— 


L=] By ſtatute 22 Geo. III. c. 41. no commiſſioner or officer, 
amployed in managing the duties of exciſe, cuſtoms, ſtamps, ſalt, 
windows or houſes, or revenue of the poſt - office, ſhall be capa- 
ble of voting in the clection of a member of parliament. 


Ch. 2. — 7 PATA. : Se, 177 


ture the rights of che republic of letters. The right 
of election in boroughs is various, depending entirely 


on the ſeveral charters, cuſtoms, and conſtitutions of 
the reſpective places, which has occaſioned infinite 


diſputes; though now by ſtatute 2 Geo. II. c. 24. 
the right of voting for the future ſhall be allowed ac- 
cording to the laſt determination of the houſe of com- 
mons concerning it. And by ſtatute 3 Geo. III. c. 15. 
no freeman of any city or borough (other than ſuch 
as claim by birth, marriage, or ſervitude) ſhall be 


entitled to vote therein, unleſs he hath been admitted 


10 his freedom twelve calendar months before {d). 

2. Next, as to the qualifications of perſons to be 
l:fed members of the hands of commons. Some of 
theſe depend upon the law and cuſtom of parhaments, 
declared by the houſe of commons *; others upon cer- 
tain ſtatutes. And from theſe it appears. 1. That 


they muſt not be aliens born ?, or minors®. 2. That 


they muſt not be any of the twelve judges *, becauſe 


they fit in the lords“ houſe ; nor of the clergy *, for 
they fit in the convocation; nor perſons attainted of 


treaſon or felony'3, for they are unfit to fit any where. 


3- That ſheriffs of counties, and mayors and bailiffs 


of boroughs, are not eligible in their reſpective juriſ- 


8 4 Inſt. 47, 48. ST 2 Com. Journ. 13 OR. 15 53. 
9 See pag. 164. 8 Feb. 1620. 17 Jan. 1661. 
o Ibid. 3 Com. Journ. 21 Jan. 1580. 


1 Com. Journ. 9 Nov. 1605. 4 Inſt. 47. 


—— — 


(d) And by ſtatute 26 Geo. III. c. 100. no perſon ſhall be ad- 
mitted :o vote at any election of members for any eity or borough 
within England and Wales as an inhabitant paying ſcot and lot, or 
# an inhabitant-houſeholder, houſekeeper, and pot-waller, le- 
tally ſettled, or as an inhabitant-houſeholder, houſekeeper, and 


pot-waller, or as an inhabitant-houſe holder reſiant, or as an inha- * 


bitant of ſuch city or borough (other than ſuch as claim by deſ- 
cent, deviſe, marriage, or marriage- ſettlemznt, or promotion to 
any office or benefice, or under any other deſcription than inha- 
bitants paying ſcot and lot, or inhabitants in the manner above de- 
ſcribed) unleſs he ſhall have been actually and bena fide an inha- 
bitant as above, fix calendar months previous to the day of the 
election at which he ſhall tender his vote: and if any perſon ſhall 
vote at any ſuch election contrary to the ſaid act, his vote ſhall 


be null and void, and he ſhall forfeit 2ol. to any perſon who ſhall 


ſue for the ſame, to be recovered by action of debt in any of the 
courts at Weltminſter; in which action tlie proof of inhabitancy 
ſhall lie upon tlie perſon ſued. ] . 


— 


** „1c 


198” *. Rronrs | BooxL 


ditions, as being returning officers #; but that ſhe. 
riffs of one county are eligible to be knights of ano- 
ther*. 4. That, in ſtrictneſs, all members ought to 
have been inhabitants of the places for which they are 
choſen ꝰ: but this, having been long diſregarded, was 
at length entirely repealed by ſtatute 14 Geo. III. c. 
58. 5. That no perſons concerned in the manage- 
ment of any duties or taxes created ſince 1692, ex- 
cept the commiſſioners of the treaſury ?, nor any of 
the officers following, viz. commiſſioners of pri- 
zes, tranſports, ſick and wounded, wine licences, navy _ 
and victualling ; ſecretaries or receivers of prizes: 
comptrollers of the army accounts; agents for regi- 
ments; governors of plantations and their deputies; 
officers of Minorca or Gibraltar; officers of the exciſe 
and. cuſton:s ; clerks or deputies in the Jevera! offices 
of the treaſury, exchequer, navy, victualling, admi- 
ralty, pay of the army or navy, ſecretaries of ſtate, 
ſalt, ſtamps, appea's, wine licences, hackney coach- 
es, hawkers and pedlars) nor any perſons that hold 
any new office under the crown created fince 1705, 
are capable of being elected or fitting as members. 
6. That no perſon having a penſion under the crown 
during pleaſure, or for any term of years, is capable 
of being elected or fitting o. 7. That if any member 
accepts an office under he crown, except an officer 
in the army or navy accepting a new commiſſion, his 
ſeat is void; but ſuch member is capable of being re- 
elected. 8. That all knights of the ſhire ſhall be 
actual knights, or ſuch notable eſquires and gentle- 
men as have eftates ſufficient to be knights, and by 
no means of the degree of yeomen . This is reduced 
0 a ſtill greater certainty, by ordaining, 9. That“ 
every knight of a ſhireſhall have a clear eſtate of free- 


hold or copyhold to the value of ſix hundred pounds per 


414 Bro. Ar. . Parliament. 7. 7 Stat. 5 & 6 W. & M. c. 7. 
Com. Journ. 25 June, 1604. 14 8 Stat. 11 & 12 W. III. c. 
Apr. 1614. 22 Mar. 1620. 2. 4. 2. 12K 13 W. III. c. 10, 6 Ann. 
15 Jun. 17 Nov. 1685. Hal. of c. 7. 15 Geo. II. c. 22, 
114. Stat. 6 Ann. c. 7. 

5 4 Inſt, 48. Whitelocke of Stat. 6Ann. c. 7. 1 Geo. c. 56. 

rl. ch. 99, 100, 101, _ d den s Aims 9. 
Stat. 1 Hen. V c. . 23 Stat. 23 Hen. VI. c. 15+ 
Hen. VI. c. 15. 9 — | 


* 
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annum, and every citizen and burgeſs to the value of 
three hundred pounds; except the eldeſt ſons of peers, 
and of perſons qualified to be knights of ſhires, and ex- 
cept the members for the two univerſitnes * : which 
| ſomewhat ballances the aſcendant which the boroughs 
have gained over the counties, by obliging the trading 
intereſt to make choice of landed men, and of this qua- 
lification the member muſt make oath, and give in the 
particulars in writing, at the time of his taking his ſeat? 
{c}. But, ſubject to theſe ſtanding reſtrictions and diſ- 
qualifications, every ſubject of the realm is eligible of 
common right : though there are inſtances wherein 
perſons in particular circumſtances have forfeited that 
common right, and have been declared ineligible for 
that parliament by a vote of the houſe of commons *, 
or forever by an act of the legiſlature . But it was an 
unconſtitutional prohibition, which was grounded on an 
ordinance of the houſe of lords?, and inſerted in the 
 Fing's writs, for the parliament holden at Coventry, 6 
Hen. IV, that no apprentice or other man of the 
law ſhould be elected a ni ht of the ſhire therein * : in 
return for which, our "ih and hiſtorians 9 have 
branded this parliament with the name of parliamentum 
indodum, or the lack-learning parliament; and fir 
Edward Coke obſerves with ſome ſpleen o, chat there 
was never a good Jaw made thereat. | 
3. Thethird point, regarding elections, is the me- 
thod of procceding therein. This is. alſo regulated by 
the law of parliament, and the ſeveral ſtatutes referred 
to in the margin *; all which I ſhall blend toge- 


3 Stat. 9 Ann. c. 5. & M. ſt. 1 c. 2. 2 W. & M. ſt. 
4 Stat. 33 Geo. II. c. 20. 1. c. 7. 5 & 6 W. & M. c. 20. 7 
5 See pag. 165. W. III. c. 4. 7 & 8 W. III. c. 7. 
6 Stat. 7 Geo. I. c. 8. and c. 25. 10 & 11 W. III. c. 
4 inſt. 10 38. Pryn. Plea ſor 7. 12 & 13 W. III. c. 10. 6 Ann. 
lords. 379. 2 Whitclocke 359. c. 23. 9 Ann. c. 5. 10 Ann. c, 


368. | 19. and. c. 33. 2 Geo. II. c. 24. 
8 Prin. on 4 Inft. 13. 8 Geo. II. c. 30. 18 Geo. II. c. 
9 Wallingh. A. D. 1405. 13. 19 Gco.-II. c. 28. 10 Gto, 
o 4 Inſt. 48. | III. c. 16. 11 Geo. III. c. 42. 


7 Hen. IV. c. 15. 8 Hen. VI. 14 Geo. III. c. 25. 15 Geo. III. 
c. 7. 23 Hen. VI. c. 14. 3 W. c. 36. 28 Geo. III. c. 52. 


1 


ſej By ſtatute 22 Geo. III. c. 45. every perſon who Mall directly 
pr mdirectly, by himſelf or by any other to lis uſe, hold any con- 
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ther, and extract out of them a ſummary account of 
the method of proceeding to elections. 5 
As ſoon as the parliament is ſummoned, the lord 
chancellor (or if a vacancy happens during the ſitting 
of parliament, the ſpeaker (e) by order ab the houſe; 
and without ſuch order, if a vacancy happens by death, 


or the member's becoming a peer, in the time of a receſs 


for upwards of twenty days) ſends his warrant to the 
clerk of the crown in chancery ; who thereupon iflues 
out writs to the ſheriff of every county, for the election 


of all the members to ſerve for that county, and every 


city and borough therein. Within three days after 
the receipt of this writ, the ſheriff is to ſend his precept, 
under his ſeal, to the proper returning officers of the 
cities and boroughs, commanding them to elect their 
members: and the ſaid returning oſſicers are to pro- 
ceed to election within eight days from the receipt of 
the precept, giving four days notice of the ſame * ; and 


2 In the borough of New- Geo. III. c. 55. the election muſt 


Shorcham in Suſſex, wherein be within rwve/ve days, with 
certain freeholders of the county eight days notice of the ſame (/). 
are entitled to vote by ſtatute 11 | 


tract made with the commiſſioners of the treaſury, navy, or victual- 
ling-office, or the maſter-general or board ot ordnance, or any 
other perſon, for, or on account of the public ſervice ; or ſhall, in 


pourſuance of any ſuch contract, furniſh any money to be remitted 
abroad, or any wares or merchandize to be uſed in the ſervice of the 


public, ſhall be incapable of being elected or ſifting or voting in the 
* houſe of commons, during the time that he ſhall hold ſuch contract. 

{e) | The ſtatute 24 Geo. III. c. 26. repeals ſo much of 10 Geo, 
III. c. 41. and 15 Geo. III. c. 36. as authoriſes the ſpeaker of tle 
houſe of commons to iſſue his warrant to the clerk of the crown for 
making out writs for the election of members; and, inſtead thercot, 
ſubſtitutes (among others) the following proviſions : that the 
_ ſpeaker, during any receſs, whether by prorogation or adjourn- 

ment, ſhall ifſue his warrant for making out writs for electing 
members in the room of thoſe who ſhall die or become peers of 
Great Britain: and that, to prevent the inconveniences that may 
ariſe from the death of the ſpeaker, or by his ſeat becoming va- 
carit, or by his abſence out of the realm, the ſpeaker is to nomi- 
nate a certain number of members to execute the powers given te 
him by that aR. ] 

Iso in the borough of Cricklade, Wiltſhire, where certain 
frecholders are intitled to vote by ſtatute 22 Geo. III. c. 31. the 
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to return the perſons choſen, together with the pre- 
cept, to the ſheriff. a . : 
But elections of æn — of the ſhire muſt be proceeded 
to by the ſheriffs themſelves in perſon, at the next county 
court that ſhall happen after the delivery of che writ/a ). 
The county court is a court held every month or of- 
tener by the ſheriff intended to try little cauſes not 
exceeding the value of forty ſhillings, in what part 
of the county he pleaſes to appoint for that purpoſe: 
but for the election of knights of the ſhire it muſt be 
held atthe moſt uſual place. If the county court falls 
upon the day of delivering the writ, or within fix 
days after, the ſheriff may adjourn the court or elec- 
tion to ſome other convenient time, not longer than 
fixteen days, nor ſhorter than ten; but he cannot 
alter the place, without the conſent of all the candi- 
dates: and in all ſuch caſes, ten days public notice 
muſt be given of the time and place of the elec- 
uon. 1 5 | | 
And, as it is eſſential tothe very being of parliament 
that elections ſhould be abſolutely free, therefore all 
undue influences upon the electors are illegal, and 


Foy” 4 
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election muſt be within rayelve days; and not leſs than eig at days; 
and notice of the ſame muſt be given therewith. ] | | 

(a) By 25 Geo. III. c. 84. ſ. 4. the ſheriff is, within two days 
aſter the receipt of the writ, to cauſe proclamation to be made at 
the place where the election ought to be holden of a ſpecial county- 
court to be there holden for the purpoſe of ſuch election only, on 
any day (Sunday excepted) not later from the day of making ſuch 
proclamation than the ſixteenth, nor ſooner than the tenth day, 
and that he ſhall proceed in ſuch election at ſuch ſpecial county- 
court in the ſame manner as if the election was to be held at a coun» 
ty-court, or at an adjourned county-court according to the laws 
now in being. And by the firſt ſection of the ſame act, every poll 
ſhall commence on the day upon which the ſame ſhall be demanded, 
or upon the next day at fartheſt, (unleſs Sunday, and then the day 


after) and ſhall be duly and regularly proceeded in from day to day - 


(Sundays excepted) until the ſame be finiſhed, but ſo as that no 
poll ſhall continue for more than fifteen days at moſt 3 (Sundays 
excepted) and if ſuch poll ſhall continue until the fifteenth day, 
then the ſame ſhall be finally cloſed at or before the hour of three in 
the afternoon of the ſame day. 3 0 5 


Vox. I. | . 
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ſtrongly prohibited. For Mr. Locke * ranks it among 


thoſe breaches of truſt in the executive magiſtrate, 


which according to his notions amount to a diſſolution 


of the government, if he employs the force, tre. 
( ſure, and offices of che ſoaety to corrupt the repre. 


© ſentatives, or openly to preingage the electors, and 


of 8 what manner of perſons ſhall be choſen, 


For thus toregulate candidates and electors, and ney 


model the ways of election, what is it, ſays he, but 


** to cut up the government by the roots, and poiſon 
the very fountain of public ſecurity ?” As ſoon 
therefore as the time and place of election, either in 
counties or boroughs, are fixed, all ſoldiers quar- 
tered in the place are to remove, at leaſt one day 
before the election, to the diſtance of two miles or 
more; and not to return till one day after the poll 
is ended. Riots likewiſe have been frequently deter- 
mined to make an election void. By vote alſo ef 
the houſe of commons, to whom alone belongs the 
power of determining conteſted elections, no lord of 
parliament, or lord lieutenant of a county, hath any 
right to interfere in the election of commoners; and, 
by ſtatute, the lord warden of the cinque ports ſhall 
net recommend any members there. If any officer 
of the exciſe, cuſtoms, ſtamps, or certain other 
branches of the revenue, preſume to intermeddle in 


elections, by perſuading any voter or diſſuading hin, 


he forfeits 100/, and is diſabled to hold any office. 
Thus are the electors of one branch of the legiſla- 
ture ſecured from any undue influence from either of 
the other two, and from all external violence and com- 
lfion. But the greateſt danger is that in which them- 
——— by the infamous practice of bnbe- 
and corruption. To prevent which it is enacted 
chat no candidate ſhall, after the date (uſually call- 
ed the zefte) of the writs, or after the vacancy, gi 
any money or entertainment to his electors, or pro- 
miſe to give any, either to particular ns. or 10 
the place in general, in order to his being elected: 
on pain of being incapable to ſerve for that place in 


1 on Gov. p. 2. 5. 222. 
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rliament. And if any money, gut, office, employ- 
ment, or reward be given or promiſed to be given to 
any voter, at any time, in order to influence him to 
ive or withhold his vote, as well he that takes as, he 
9 offers ſuch bribe forfeits 500 “/, and is for ever 
diſabled from voting and holding any office in any 
corporation; unleſs, before conviction, be will dit- 
cover ſome other offender of the ſame kind, and then 
he is indemnified for his own offence 3. The firſt in- 
ſtance that occurs, of election bribery, was ſo early - 
as 13 Eliz. when one Thomas Longe (being a ſimple. 
man and of ſmall capacity to ſerve 1n parltament) - 
acknowledged that he had given the returning officer 
and others of the borough for which he was choſen 
four pounds to be returned member, ad was for that 
premium elected. But for this offence the borough 
vas amerced, the member was removed, and the offi- 
cer fined and impriſoned . But, as this practice hath 
ſince taken much deeper and more univerſal root, it 
hath occaſioned the making of theſe wholeſome ſta- 
tutes; to complete the efficacy of which, there is pa- 
thing wanting but reſolution and integrity to put thein 


in ſtrict execution. 

Undue influence being thus (I wiſh the depravity of 
mankind would permit me 10 ſay, effectually guarded 
againſt, the election is to be proceeded to on the day 
appointed; the ſheriff or other returning officer firſt 
taking an oath againſt bribery, and for the due exe- 
cution of his office. The candidates likewiſe, if re- 
quired, muſt ſwear to their qualification; and the 
electors in counties to theirs; and the eleRors both in 
counties and boroughs are alſo compellable to take the 
cath of abjuration and that againſt bribery and cor- 


ruption. And it might not be amiſs, if the members 


elected were bound to take the latter oath, as well as 
a the former; which in all probability would be much 
more effectual, than adminiſtering it only to the 
electors. | | | 3 ow 
3 In like mannerthe Julian law fender, he was reſtored to his 
de ambitu inflicted fines and infamy credit again. Ff. 48. 14. 1. 


upon all who were guilty of cor- + 4 Inſt. 23. Hale of Parl. 


ruption at elections; but, if the 112. Com. journ. 10 & 11 
perſon guilty As May 1 57 1. It 
| - | 
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The election being cloſed, the returning officer in 
doroughs returns his precept to the ſheriff with the 
_ Perſons elected by the majority: and the ſheriff re. 
turns the whole, together with the writ for the coun- 
2 the knights elected thereupon, to the clerk o 
crown in | ; before the day of meeting, if 
it bea new parliament, or within fourteen days after 
the election, if it be an occaſional vacancy ; and thi 
under penalty of 500/. If the ſheriff does not return 
ſuch knights only as are duly elected, he forſeits, by 
the old ſtatutes of Henry VI. 1001; andthe return. 
ing officer in boroughs for a like falſe return 400; 
and they are beſides liable to an action, in which 
double damages ſhall be recovered, by the later ſta- 
tutes of king William: and any perſon bribing the 
returning officer ſhall alſo forfeit 300 J. But the 
members returned by him are the fitting members, 
until the houſe of commons, upon petition, ſhall ad- 
judge the return to be falſe and illegal. The form 
and manner of proceeding upon ſuch petition are noy 
regulated by ſtatute 10 —_ III. c. 16. (amended by 
11 Geo, III. c. 42. and made perpetual by 14 Geo. 
III. c. 15.) Ca) which directs the method of chufing 
by lot a {clgRt committee of fifteen members, who 
are ſworn well and truly to try the Tame, and a true 
judgment to give according to the evidence. And this 
abſtract of the proceedings at elections of Knights, 
citizens, and burgeſſes, concludes our inquiries into 
the laws and cuſtoms more particularly relative to the 
houſe of commons. 3 
VI. I proceed now, ſixthly, to the method of mat- 
ing laws; which is much the ſame in both houſes: 
and I ſhall touch it very briefly, beginning in the 
houſe of commons. But firſt I muſt premiſe, that 
for diſpatch of buſineſs each houſe of parliament has 
its ſpeaker. The ſpeaker of the houſe of lords 
_ whole office it is to preſide there, and manage the for- 
mality of buſineſs, is the lord chancellor, or keeper 
of the king's great ſeal, or 7 other appointed by 


che king's commiſſion: and, if none be ſo appointed, 


(@) and further regulated by 28 Geo. III. c. 52. 
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the houſe of lords (it is ſaid) may elect. The ſpeaker 
of the houſe of commons is choſen by ne houſe; but 
muſt be approved by the king. And herein the uſage 
of the two houſes differs, that the ſpeaker of the houte 
of commons cannot give his opinion or argue any. 
queſtion in the houſe; but the ſpeaker of the houſe 
of lords, if a lord of parliament, may. In each houſe 
the act of the majority binds the whole; and this ma- 
jority is declared by votes openly and publicly given: 
not as at Venice, and many other ſenatorial aſſem- 
blies, privately or by ballot. This latter method 
may be ſerviceable, to prevent intrigues and unconſti- 
tutional combinations: but is impoſſible to be prac- 
tifed with us; at leaſt in the houſe of commons, where 
every member's conduct is ſubject to the future een- 
ſure of his conſtituents, and therefore ſhould be open- 
ly ſubmitted to their inſpection. n. 
To bring a bill into the houſe, if the relief ſought 
by it is of a private nature, it is firſt neceſſary to 
— a petition; which muſt be preſented by a mem- 
, and uſually ſets forth the grievance deſired to be 
remedied, This petition 76 founded on facts 
that may be in their nature diſputed) is referred to a 
committee of members, who examine the matter al- 
leged, and accordingly report it to the houſe; and 
then (or, otherwiſe, upon the mere petition) leave is 
gen to bring in the bill. In public matters, the 
ll is brought in upon motion made to the houſe, 
without any petition at all. Formerly, all bills were 
drawu in the form of petitions, which were entered 
upon the parliament rolls, with the king's anſwer 
-thereunto ſubjoined; not in any ſettles form of 
words, but as the circumſtances of the caſe requir- 
ed5: and at the end of each parliament the judges drew | 
them into the form of a ſtatute, which was entered on 
. the flatute rollt. In the reign of Henry V, to prevent 
miſtakes and abuſes, the ſtatutes were drawn up. by 
the Judges before the endof the parliament; * in 
che reign of Henry VI, bills in the form of acts, ac- . 
cording to the modern cuſtom, were firſt introduced. 


bw, l among numberleſs.other inſtances, the articuli cleri, 9 
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The perſons directed to bring in the bill, preſent 
it in a competent time to the houſe, drawn out on pa. 
per, with a multitude of blanks or void ſpaces, where 
any thing occurs that is dubious, or neceffary to be 
ſeitled by the parliament itſelf ; (fuch, eſpecially, z; 
the preciſe date of times, the nature and quantity of 

penalties, or of any ſums of money to be raiſed) bein 
Indeed only the ſceleton of the bill. In the houſe k 
lords, if the bill begins there, it is (when of a pr. 
vate nature) referred to two of the judges, to examine 
and report the ſtate of the facts alleged, to ſee that all 
neceſſary parties conſent, and to ſettle all points of 
technical propriety. This is read a firſt time, anda 
a convenient diſtance a ſecond time ; and after each 
reading the ſpeaker opens to the houſe the ſubſtance 
of the bill, and puts the queſtion, whether it ſhall 
proceed any farther. The introduction of the bill 
may be originally oppoſed, as the bill itſelf may x 
either of the readings; and, if the oppoſition ſucceed, 
the bill muſt be dropped for 1 as it muſt 
alſo, if oppoſed with ſucceſs in any of the ſubſequent 


ſages. 5 mY 
| * the ſecond reading it is committed, that is, 
referred to a committee; which is either ſelected by 
the houſe in matters of ſmall importance, or elſe, upon 
a bill of conſequence, the hooks: refolves itſelf into: 
committee of the whole houſe. A committee of the 
whole houſe is compoſed of every member; and, © 
form it, the ſpeaker quits the chair, (another member 
being appointed chairman) and may fit and debate» 
a private member. In theſe committees the bill i 
debated clauſe by clauſe, amendments made, ths 
_ blanks filled up, and ſometimes the bill entirely nen 
modelled. After it has gone through the committee, 
the chairman reports it to the houſe with ſuc 
amendments as the committee have made; and thei 
the houſe reconſiders the whole bill again, and tte 
queſtion 1s repeatedly put e- every e amend- 
ment. When the houſe hath agreed or diſagreed 
the amendments of the committee, and ſometimes at 
- ded new amendments of it's own, the bill is then ol. 
dered to be engroſſed, or written in a ftrong grvb 
hand, on one or more long rolls (or preſſes) of pars 
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ment ſewed together. When this is finiſhed, it is 
read a third time, and amendments are ſometimes then 
made to it; and if a new clauſe be added, it is done 
by tacking a 3 iece 1 wor on the bill, 
which is called a ryder 5. e ſpeaker then again 
opens the contents; and, holding it up in his hands, 
ts the queſtion, whether che bil ſhall paſs. If this 
is agreed to, the title to it is then ſettled ; which uſed 
to be a general one for all the acts paſſed in the ſeſſion, 
till in the firſt year of Henry VIII diſtin titles were 
introduced for each chapter. After this, one of the 
members is directed to carry it to the lords, and deſire 
their concurrence; who, attended by ſeveral more, 
carries it to the bar of the houſe of peers, and there 
delivers it to their ſpeaker, who comes down from his 
woolſack to receive it. . b 
It there paſſes through the ſame forms as in the 
other houſe, (except engrofling, which is already done) 
and, if rejected, no more notice is taken, but it paſſes 
ſub filentio, to prevent unbecoming altercations. But 
if it is agreed to, the lords ſend a meſſage by two maſ- 
ters in chancery (or upon matters of high dignity or 
importance, by two of the judges) that they 9 a- 
greed to the ſame: and the bill remains with the lords, 
if they have made no amendment to it. But if any 
amendments are made, ſuch amendments are ſent down 
with the bill to receive the concurrence of the com- 
mons. If the commons diſagree to the amendments, 
a conference uſually follows between members deputed 
from each houſe; who for the moſt part ſettle and 
adjuſt the difference: but if both houſes remain in- 
flexible, the bill is dropped. If the commons agree 
to the amendments, the bill is ſent back to the lords by 
one of the members, with a meſſage to acquaint them 
therewith. The ſame forms are obſerved, mutatis niu- 
tandis, when the bill begins in the houſe of lords. 
But, when an act of grace or pardon is paſſed, it is 
firſt ſigned by his majeſty, and then read once only in 
each of the houſes, without any new engroffing or 
 amendment?. And when both houſes-havedone with 
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any bill, it always is depoſited in the houſe of peers, 
to wait the royal aſſent; except in the caſe of a bill 
. of ſupply, which after receiving the concurrence of the 
lords is ſent back to the houſe of commons ö. | 
The royal aſſent may be given two ways: 1. In 
perſon; when the Ling comes to the houſe of peers, 
in his crown, and royal robes, and ſending for the 
commons to the bar, the titles of all the bills * have 
paſſed both houſes are read; and the king's anſwer 
is deelared by che clerk of the parliament in Norman- 
French; a badge, it muſt be owned, (now the only 
one remaining) of conqueſt; and which one could 
wiſh to ſee fall into total oblivion, unleſs it be reſery- 
ed as a ſolemn memento to remind us that our liber- 
ries are mortal, having once been deſtroyed by a fo- 
reign force. If the king conſents to a public bill, the 
clerk uſually declares, e roy le veut, the king wills 


« it ſoto be; if to a private bill, © /ait fait comme 


* il el defire, be it as it is deſired. If the king refu - 
ſes his affent, it is in the gentle language of „ r 
Favuiſera, the king will adviſe upon it. When a bill 
of ſupply is paſſed, it is carried up and preſented to 
the king os ſpeaker of the houſe of commons; 
and the royal aſſent is thus expreſſed, * / roy remer- 
« gie ſes loyal ſubjefs, accepte lour benevolence, et auſſi le 
tc peut, the king thanks his loyal ſubjects, accepts 
© their benevolence, and wills it 1o to be. In caſe 
of an act of grace, which originally proceeds from the 
crown, and has the royal aſſent in the firſt ſtage of 
it, the clerk of the parliament thus pronounces the 
gratitude of the ſubject; les prelats, ſeigneurs, tt 
« commons, en ce preſent parliament afſemblees, au nom d 


„ touts vous autres ſubjefs, remercient tres humblement 


votre majeſle, et prient a Dieu vous dunner en ſante bun 
“vie et longue : the prelates, lords, and commons, in 


this preſent parliament aſſembled, in the name of all 


«© your other ſubjects, moſt humbly thank your ma- 
« jeſty, and pray to God to grant you in health and 
* wealth long to live“. By the ſtatute 33 Hen. 


VIII. c. 21. the king may give his affent by letters 


8 Com. journ. 24 Jul. 1660. Pryn. 4 Inſt. 30, gr. | 
9 Ret. Parl. 9 Hen. V. in © D'ewes jour, 35. 
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patent under his great ſeal, ſigned wich his hand, and 
notified in his abſence to both houſes aſſembled toge - 
ther in the high houſe. And, when the bill has re- 
ceived the royal aſſent in either of theſe ways, it 

is then, and not before, a ſtatute or act of parlia- 


ment. 


Tlis ftatute or act is placed among the records of 
the kingdom: there needing no 3 promulgation 
to give it the force of a law, as was neceſſary by the 
_ civil law with regard to the emperor's edicts: becauſe 
erery man in England is, in judgment of law, party ' . 
to the making of an act of parliament, being preſent, . 
thereat by his repreſentatives. However, a c | 
of is uſually printed at the king's preſs for the infor- 
mation of the whole land. And formerly, before the _ 
invention of printing, it was uſed to be publiſhed by 
the ſheriff of every county; the king's writ being 
ſent to him at the end of every ſeſſion, together with 
a tranſcript of all the acts made at that ſeſſion, com- 
manding him, ** wut flatuta illa, et omnes articulos in eiſ- 
« dem contentos, in ſingulis locts ubi expedire viderit, pub- 
« lice, proclamari, et firmiter teneri et obſervari faciat.” 
And the uſage was to proclaim them at his county 
court, and there to keep them, that whoever would 
might read or take copies thereof; which cuſtom _ 
continued till the reign of Henry the ſeventh *. 
An act of parliament, thus made, is the exerciſe of 
the higheſt authority that this kingdom acknowledges 
upon earth. It hath power to bind every ſubject in 
the land, and the dominions thereunto belonging; nay, 
even the king himſelf, if particularly named therein. 
And it cannot be altered, amended, diſpenſed with, 
ſuſpended, or repealed, but in the ſame en and by 
the ſame authority of parliament: for it is a maxim 
in law, that it requires the ſame ſtrength to diſſolve, 
as to create an obligation. It is true it was formerly 
held, that the king might in many caſes diſpenſe with 
penal ſtatutes * , but now by ſtatute 1 W. & M. ſt. 2. 
c. 2. it is declared, that the ſuſpending or diſpenſing 
with laws by regal authority, without conſent of par- 
pament, is illegal. | | i 
7 3 Inſt. 41. 4 Inſt. 26. Elem. c. 19. 
? Finch. L. $1. 234. Bacon. 
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VII. There remains only, in the ſevench and laſt 
place, to add a word or two concerning the manner in 

which parliaments may be adjourned, prorogued, or 
diſſolved. | E: 

An adjournment 1s no more than a continuance of 
the ſeſſion from one day to another, as the word it- 
ſelf ſignifies : and this is done by the authority of 

each houſe ſeparately every day; and ſometimes 'A a 
fortnight or a month together, as at Chriſtmas or 
Eafter, or upon other particular occaſions. But the 
adjournment of one houſe is no adjournment of the 
77 6 3, It hath alſo been uſual, when his majeſty 
bath fignified his pleaſure that both or either of the how: 

ſes ſhould adjourn themſelves to a certain day, to obey 
the king's pleaſure ſo fignified, and to adjourn accord- 
ingly !. Otherwiſe, beſides the indecorum of a refuſal, a 
| 1 would aſſuredly follow; which would often 

e very inconvenientto both public and private buſineſs. 
For prorogation puts an end to the ſeſſion; and then 
ſuch bills as are only begun and not perfected, muſt 
be reſumed de novo = at all) in a ſubſequent ſeſſion: 
whereas, aſter an adjournment, all things continue 
in the ſame ſtate as at the time of the adjournment | 
made, and may be proceeded on without any freſh | 
commencement. - 5 | 
A prorogation is the continuance of the parliament | 
from one ſeſſion to another, as an adjournment is a 
continuation of the ſeſhon from day to day. This is 
done by the royal authority, expreſſed eicher by the 
lord chancellor in his majeſty's preſence, or by com- 
miſſion from the crown, or frequently by proclama- 
tion. Both houſes are neceſſarily prorogued at the 
ſame time ; it not being a prorogation of the houſe of 
lords, or commons, but of the parliament. The 
ſeſſion is never underſtood to be at an end until a 
prorogation; though, unleſs ſome act be paſſed or 
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ome judgment given in parliament, it is in truth no 
33 5, And Freely the uſage was, for the 
king to give the royal aſſent to all ſuch bills as he 
| 1 at the end of every ſeſſion, and then to 
prorogue the parliament; though ſometimes only for a 
day or two © : after which all buſineſs then depending 
in the houſes was to be begun again. Which cuſtom a 
obtained ſo ſtrongly, that it once became a queſtion ?, - 
whether giving the royal aſſent to a ſingle bill did 
not of courſe put an end to the ſeſſion. And, though 
it was then reſolved in the negative, yet the notion 
was ſo deeply rooted, that the ſtatute 1 Car. I. c. 7. 
was paſſed to declare, that the king's affent to that 
and ſome other acts ſhould not put an end to the ſeſ- 
ſion; and, even ſo late as the reign of Charles II, we 
find a proviſo frequently tacked to a bill“, that his 
majeſty's aſſent thereto ſhould not determine the 
ſeſhon of parliament. But it now ſeems to be allow- 
ed, that a prorogation muſt be expreſsly made, in 
order to determine the ſeffion. And, if at the time 
of an actual rebellion, or imminent danger of inva- - 
ſion, the parliament ſhall be ſeparated by adjourn- 
ment or prorogation, the king is empowered ? to call 
them . e by proclamation, with fourteen days 
notice of the time appointed for their reaſſembling. 
A diſſolution is the civil death of the 45 
ment; and this may be effected three ways: 1. By the 
king's will, expreſſed either in perſon or by repreſenta- 
tion. For, asthe king has the ſole right of convening 
the parliament, ſo al it is a branch of the royal pre- 
rogative, that he may (whenever he pleaſes) prorogue 
the parliament for a time, or put a final period to its 
exiſtence. If nothing had a right to prorogue or 
difſolve a parliament but itſelf, it might happen to 
become perpetual. And this would be extremely dan- 
gerous, if at any time it ſhould attempt to encroach 
upon the executive power: as was fatally experienc- 


4 Inſt, 28. Hale of parl. 8 Stat, 12 Car. II. c. 1. 22 
38. Hut. 666. T & 23 Car. II. c. 2. . 

4 Com. journ. 21 Oct. 1553. Stat. 30 Geo. II. c. 23. 
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ed by the ugfortunate king Charles the firſt; who, 
having unadviſedly paſſed an act to continue the par- 
. liament then in being till ſuch time as it ſhouldpleaſe 


to diſſolve itſelf, at laſt fell a ſacrifice to that inordi- 
nate power, which he himſelf had conſented to give 


them. It is therefore extremely neceſſary chat the 


crown ſhould be empowered to regulate the duration 


of theſe aſſemblies, under the limitations which the 
Engliſh conſtitution. has preſcribed : ſo that, on the 


one hand, they may frequently and regularly come 


together, for the diſpatch of bufineſs, and redreſs of 
zevances; and may not, on the other, even with 
the conſent of the crown, be continued to an incon- 
venient or unconſtitutional length. - | 
2. A parliament may be diſſolved by the demiſe of 
the crown. This diſſolution formerly happened im- 
mediately upon the death of the reigning ſovereign: 
for he being conſidered in law as the head of the par- 
liament, {caput, U -et finis) that failing, the 
whole body was 
2 new parliament immediately on the inauguration o 
the ſucceſſor being found inconvenient, and dangers 
being apprehended from 8 no parliament in be- 
ing in caſe of a diſputed ſucceſhon, it was enacted by 
the ftatute 5 & 8 W. III. c. 15. and 6 Ann. c. 7. 
that the parliament in being ſhall continue for fix 
ho the death of any king or queen, unleſs 
fooner provogued or diffolved by the ſucceſſor: that, 
if the parliament be, at the time of the king's death, 
ſeparated by adjournment or prorogation, it ſhall 
notwithſtanding aſſemble 3 : and that, if 
no parliament is then in being, the members of the 
laſt parliament ſhall aſſemble, and be again a parlia- 
ment. Whey in . 
3. Laſtly, a parliament may be diffolved or ex- 
pire by length of time. For if either the legiſlative 
body were perpetual; or might faſt for the life of 
the prince who convened them, as formerly; and 


were ſo to be ſupplied, by occaſionally filling the 


vacancies with new repreſentatives; in theſe caſes, 
if it were once corrupted, the evil would be paſt 
all remedy : but when different' bodies ſucceed each 


eld to be extint. But, the _ | 


Vo 
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other, if the people ſee cauſe to — of the 
reſent, they may rectify it's faults in the next. | 
[egillative aſſembly alſo, which is ſure to be ſeparat- 
ed again, (whereby its members will themſelves be- 
come private men, and ſubject to the full exent of 
che laws which they have enacted for others) will 
think themſelves bound, in intereſt as well as duty, 
to make only ſuch laws as are good. The utmoſt ex- 
tent of time that the ſame parliament was allowed to 
fit, by the ſtatute 6 W. & M. c. 2. was three years; 
after the expiration of which, reckoning from the 
return of the firſt ſummons, the parliament was to 
have no longer continuance. But by the ſtatute 
1 Geo. I. Rt. 2. c. 38. (in order, profeffedly, to pre- 
vent the great and continued expences of frequent 
elections, and the violent heats and animoſities con- 
ſequent thereupon, 'and for the peace and ſecurity of 
the. government then juft recovering from the late 
rebellion) this term was prolonged to,/even years: and, 
what alone is an inſtance of the vaſt authority of 
yas the very ſame houſe, that was choſen 
or three years, enacted it's own continuance for 
ſeven. So that, as our conſtitution now ſtands, the 


parliament muſt expire, or die a natural death, at 


che end of every ſeventh year; if not ſooner diſſolv- 
ed by the royal prerogative. 9 
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CHAPTER TA THIRD. 
Or THE KING, AND HIS TITLE. 


I HE ſupreme executive power of theſe king: 
doms is veſted by our laws in a fingle perſon, the 
king or queen: for it matters not to which ſex the 
crown deſcends; but the perſon intitled to it, whe- 
ther male or female, is immediately inveſted with all 
the enſigns, rights, and prerogatives of ſovereign 
power; as is declared by ſtatute 1 Mar. ſt. 3. c. 1. 

— In diſcourſing of the royal rights and authority, 
ſhall conſider the king under fix diſtinct views: 1. 
With regard to his title. 2. His royal family. ; 
His councils. 4. His duties. 5. His prerogative. 6. 
His revenue. And firſt, with regard to his titie. 

The executive power of the Engliſh nation being 
veſted in a fingle perſon, by the general conſent of 
the people, the evidence of which general conſent 
ong and immemorial uſage, it became neceſſary t0 
Ithe freedom and peace of the ſtate, that a rule ſhout 
be laid down, uniform, univerſal, and permanent; 
in order to mark out with preciſion, evho is that 
| ſingle perſon, to whom are committed (in ſubſert- 
ence to the law of the land) the care and protection 
of the community; and to whom, in return, the duſ 
and allegiance of every individual are due. Jt i 


of the higheſt importance to che public tranquility 


* 
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and to the conſciences of private men, that this rule 
ſnould be clear and indiſputable: and our conſtituti- 
on has not left us in the dark upon this material oc- 
caſion. It will therefore be the endeavour of this 
chapter to trace out the conſtitutional doctrine of the 
royal ſucceſſion, with that freedom and regard to 
truth, yet mixed with that reverence and reſpect, 
which the principles of liberty and the dignity of the 
ſubject require. F 8 
The grand fundamental maxim upon which the 
jus corone, or right of ſucceſſion to the throne of theſe 
kingdoms, depends, I take to be this; that the 
„crown is, by common law and conſtitutional cui- 
tom hereditary ; and this, in a manner peculiar io 
« itſelf; but that the right of inheritance may from 
time to time be changed or limited by act of parli- 
4 ament ; under which limitations the crown ſtill 
continues hereditary.” And this propofition it 
will be the bu ſineſs of this chapter to prove, in all it's 
branches; firſt, that the crown is hereditary ; ſe- 
condly, that it is hereditary in a manner peculiar to 
ufelf; thirdly, that this inheritance is ſubject to li- 
mitation by parliament 5 laſtly, that when it is o 
limited, it is hereditary in the new proprietor. 
1. Firſt, it is in general hereditary, or deſcendible 
to the next heir, on the death or demiſe of the laſt 
e All regal governments muſt be either 
ereditary or elective: and, as I believe there is no 
laſtance wherein the crown of England has ever been 
aſſerted to be elective, except by the regicides at the 
infamous and unparalleled trial of king Charles I, it 
muſt of conſequence be hereditary. Yet while Jaſ- 
ſert an hereditary, I by no means intend a jure divino, 
title to the throne. Such a title may be allowed to 
have ſubſiſted under the theocratic eſtabliſhments of 
the children of Iſrael in Paleſtine: but it never yet 
lubſiſted in any other country; ſave only ſo far as 
kingdoms, like other human fabrics, are ſubject to 
the general and ordinary diſpenſations of providence. 
Nor indeed have a jure Ævino and an hereditary right 
any neceſſary connexion with each other; as ſomt 
taye very weakly imagined. The titles of David and 
Jehu were equally jure divino, as thoſe of either So- 


they will then, and not before, poſſeſs the crown of 


* 
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lomon or Ahab; and yet David flew the ſons of li 
predeceſſor, and Jehu his predeceffor himſelf. Ay 
when our kings have the fame warrant as they had 
whether it be to fit upon the throne of their father 


or to deſtroy the houſe of the Oe ſovereign, 
England by a right like theirs, immediately derived 
from heaven. The hereditary right which the lays of 
England acknowledge, owes it's origin to the foun. 
ders of our conſtitution, and to them only. It ha 
no relation to, nor depends upon, the civil laws of 


the Jews, the Greeks, the Romans, or any other | 


nation upon earth: the municipal laws of one ſociety 
having no connexion with, or influence upon, the 


fundamental polity of another. The founders of our 
_ Engliſh monarchy might perhaps, if they had thought 


proper, have made it an elective monarchy : but 
they rather choſe, and upon good reaſon, to eſtabliſk 


eriginally a ſucceſſion by inheritance. This has been 


acquieſcet in by general conſent; and ripened by de- 
grees into common law: the very ſame title that ever 
private man has to his own eſtate. Lands are not 
naturally deſcendible any more than thrones; but the 
law has thought proper, for the benefit and peace of 
the public, to eſtabliſh hereditary ſucceſſion in the 
one as well as the other. | „„ 

It muſt be owned, an elective monarchy ſeems td 
be the moſt obvious, and beſt ſuited of any to the n- 
tional principles of government, and the freedom of 
human nature : and accordingly we find from hiſtory 


chat, in the infancy and firſt rudiments of almoſt 


every ſtate, the leader, chief magiſtrate, or prince, 
hath uſually been elective. And, if the individuah 
who compoſe that ſtate could always continue true 


to firſt principles, uninfluenced by paffion or preju- 


dice, unaſſailed by corruption, and-unawed by o- 
lence, elective ſucceſſion were as much to be defired 
in a kingdom, as in other inferior communities 
The beſt, the wifeſt, and the braveſt man would 
then be ſure of receiving that crown, which his en- 
dowments have merited ; and the ſenſe of an un- 
biaſſed majority would be dutifuily acquieſced in h) 
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the few who were of different opinions. But hiſtory 
and obſervation will inform us, that elections of 
every kind (in the preſent ſtate of human nature) are 
too frequently Wut about by influence, partiali- 
ty, and artifice: and, even where the caſe 1s other- 
wiſe, theſe practices will be often ſuſpected, and as. 
conſtantly 4 upon the ſucceſsful, by a e 
diſappointed minority. This is an evil to which all 
ſocieties are liable; as well thoſe of a private and 
domeſtic kind, as the great community of the pub- 
lic, which regulates and includes the reſt. But in 
the former there is this advantage; that ſuch ſuſpici- 
ons, if falſe, proceed no farther than jealouſies and 
murmurs, which time will effectually penn mand, 
if true, the injuſtice may be remedied by legal means, 
by an appeal to thoſe tribunals to which every mem- 
ber of ſociety has (by becoming ſuch) virtually en- 
gaged to ſubmit. Þ Whereas, in the great and inde- 
pendent ſociety, which every nation compoſes, there 
is no ſuperior to reſort to but the law of nature; no 
method to redreſs the infringements of that law, but 
the actual exertion of private force. As therefore 
between two nations, complaining of mutual inju- 
ries, the quarrel can only be decided by the law of 
arms; fo in one and the ſame nation, when the 
fundamental principles of their common union are 
ſuppoſed to be invaded, and more eſpecially when 
the appointment of their chief magiſtrate is alleged 
to be unduly made, the only tribunal to which the 
complainants can appeal is that of the God of bat- 
tles, the only Pace by which the appeal can be 
carried on is that of a civil and inteſtine war. An 
hereditary ſucceſſion to the crown is therefore now 
eſtabliſhed, in this and moſt other countries, in 
order to prevent that periodical bloodſhed and miſery, 
which the hiſtory of antient imperial Rome, and the 
more modern experience of Poland and Germany, 
2 ſhew us are the conſequences of elective king- 
oms. | . 
2. But, ſecondly, as to the particular mode of 
inberitance, it in general correſponds with the feodal 
path of deſcents, chalked out by the common law in 


R 3 


© 


as it did from ms John to Richard II, . | 
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the ſueceſſion to landed eftates; yet with one or tw 


material exceptions. Like eſtates, the crown vil 


deſcend lineally to the ifſue of the reigning monarch; 


ſix lineal generations. in 


regular pedigree o 


- © eommon deſcents, the preference of males to female 


and the right of primogeniture among the males, ar: 
ſtrictly adhered to. us Edward V ſucceeded to 
the crown, in preference to Richard his younget 
brother and Elizabeth his elder ſiſter. * Like lands or 
tenements, the crown, on failure of the male ling 
deſcends to the iſſue female; according to the antient 
Britiſh cuſtom remarked by Tacitus * ; ** ſolent fem 
« narum dudu bellare, et ſexum in imperiis non diſcernere.” 
Thus Mary I. ſucceeded to Edward VI; and the line 
ef Margaret queen of Scots, the daughter of Henry 


VII, ſucceeded on failure of Henry VIII, his for 
But, among the females, the crown deſcends by gh 
of primogeniture tothe eldeſt daughter only and her 


iſſue; and not, as in common inheritances, to all 


the daughters at once; the evident neceſſity of 2 
fole ſucceſſion to the throne having occaſioned the 


royal law of deſcents to depart from the common 
law in this reſpect: and therefore queen Mary on 
the death of her brother ſucceeded to the crown alone, 


and not in partnerſhip with her fiſter Elizabeth. 
| on the doctrine of repreſentation prevails in the 


deſcent of the crown, as it does in other inheritancez; 
whereby the lineal deſcendants of any perſon deceaſed 


ſtand in the ſame place as their anceſtor, if living, 


would have done. Thus Richard II ſucceeded hn 


grandfather Edward III, in right of his father the 


black prince; to the excluſion of all his uncles, bis 


grandfather's younger children. Laſtly, on failure 
of lineal deſcendants, the crown goes to the next 
collateral relations of the late king; provided they 


are lineally deſcended from the blood royal, that i, 


from that royal ſtock which originally acquired the 
crown. Thus Henry I ſucceeded to William I), 


John to Richard I, and James Ito Elizabeth; ben 


1 In wit, AÆricelu, 
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all derived from the conqueror, who was then the 
| only regal flock. But herein there is no objection 
(as in the cafe of common deſcent) to the ſucceſſion 
of a brother, an uncle, or other collateral relation, | 
of the half blood; that is, where the yoo — 
proceeds not from the ſame couple of anceſtors (which 
conſtitutes a kinſman of the w blood) but from a 
ſingle anceſtor only; as when two perſons are deriv- 
ei from the ſame father, and not from the ſame mo- 
ther, or vice verſa: provided only, that the one an- 
eeftor, from whom both are deſcended, be that from 
whoſe veins the blood royal is communicated to each. 
Thus Mary I inherited to Edward VT, and Elizabeth 
inherited to Mary; all children of the ſame father, 
king Henry VIII, but all by different mothers. © The 
reafon of which diverſity, between royal and com- 
mon deſcents, will be better underſtood hereafter, - - 
when we examine the nature of inheritances in 
general. | | | 
3. The doctrine of hereditary right does by no 
means imply an indefeafible right to the throne. No 
man will, 1 think, a this, that has conſidered 
our laws, conſtitution, and hiſtory, without preju- = 
dice, and with any degree of attention. It is un- 
queſtionabl: in the breaſt of the ſupreme legiſlative 
authority of this kingdom, the e Lops both houſes 
of parliament, to defeat this hereditary right; and, 
by particular entails, limitations, and proviſtons, to 
KA wr the immediate heir, and veſt the inheritance 
in any one elſe. This is fſtrictly conſonant to our 
laws and conſtitution; as may be gathered from 
the expreſſion ſo frequently uſed in our ſtatute 
book, of © the king's majeſty, his heirs, and ſucceſ- 
| ſors. In which we may obſerve, that as the word, 
| 1 heirs,” mona plies an me ques: or here- 
ditary right, generally ſubſiſting in the royal perſon ; 
ſo the * ſucceſſors, ttinekly be pas 
imply that this inheritance may ſometimes be bro- 
ken through; or, that there may be a ſucceſſor, 
without being the heir, of the king. And this is ſo 
extremely reaſonable, that without ſuch a power, 
lodged ſomewhere, our polity would be very defective. 
For, let us barely ſuppoſe ſo melancholy a caſe, as 
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| that the heir apparent ſhould be a lunatic, an idiot, or 


otherwiſe incapable of reigning: how miſerable 
would the condition of the nation be, if he were alſo 


incapable of being ſet a ſide It is therefore neceſſa.. 


ry that this power ſhould be lodged ſomewhere: and 
yet the inheritance, and regal dignity, would be very 
| precarious indeed, if this power were expreſul and 

avowedly lodged in the hands of the ſubject only, to 


be exerted whenever D caprice, or diſcontent 


ſhould happen to take the lead. Conſequently it 
can no where be ſo properly lodged as in the two 


houſes of parliament, by and with the conſent of 


the reigning king; who, it is not to be ſuppoſed, 
will agree to any thing improperly ar ag the 


rights of his own deſcendants. . And thereupon inthe 


king, lords, and commons, in parliament afſembled, 
— — have expreſsly lodged it. 

4. But, fourthly; however the crown may be 
limited or transferred, it ſtill retains it's deſcendibls 

uality, and becomes hereditary in che wearer of it. 
d hence in our law the king is ſaid never to die, 


in his political Fapacky; though, in common with 
other men, he is 


s ſubject to mortality in his natural: 
becauſe immediately upon the natural death of Hen- 
ry, William, or Edward, the king ſv;vives in his 
ſucceſſor. For the right of the crown veſts, co inflanti, 

upon his heir; either the heres natus, if the courſe of 
deſcent remains unimpeached, or the heres fatus, if 


the inheritance be under any particular ſettlement. 


So that there can be no interregnum ; but, as fir Mat- 


thew Hale* obſerves, the right of aa is 


fully inveſted in the ſucceſſor by the very deſcent of 
the crown. And therefore, however acquired, it 
becomes in him abſolutely hereditary, unleſs by the 


rules of the limitation it is otherwiſe ordered and 


determined. In the ſame manner as landed eſtates, 
to continue our former compariſon, are by the law 
hereditary, or deſcendible to the heirs of the owner; 
but ſtill there exiſts a power, by which the property 
of thoſe lands may be transferred to another perſon. 


3 x Kift, P. C. 61. 
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If chis transfer be made ſimply and abſolutely, the 
lands will be hereditary in the new owner, and de- 
ſcend to his heir at law: but if the transfer be 
elogged with any limitations, conditions, or entails, 
the lands muſt deſcend in that channel, ſo limited 
and preſcribed, and no other. : | | 

In theſe four points conſiſts, as I take it, the con- 
ſlitutional notion of hereditary right to the throne: 
which will be ſtill farther elucidated, and made clear 
beyond all diſpute, from a ſhort hiſtorical view of 
the ſucceffions to the crown of England, the doctrines 

of our antient lawyers, and the ſeveral acts of par- 
lament that have from time to time been made, to 
create, to declare, to confirm, to limit, or to bar, 
the hereditary title to the throne. And in the purſuit: 
of this inquiry we ſhall find, that, from the bo of 
Egbert, & firft ſole monarch of this kingdom, even 
to the preſent, the four cardinal maxims above-men- 
tiones. have ever been held the conſtitutional canons 
of ſucceſſion. It is true, this ſucceſfion, through 
fraud, or force, or ſometimes through neceſſity, when 
in hoſtile times the crown deſcended on a minor or 
the like, has been very frequently ſuſpended; hut 
has generally at laſt returned back into the old here- 
ditary channel, though ſometimes a very conſiderable 
1d has intervened. And, even in thoſe inſtances 
where the ſucceſſion has been violated, the erown 
has ever been looked upon as hereditary in the wearer 
ef it. Of which the uſurpers themſelves were ſo ſen- 
fible, that they for the moſt part endeavoured to 
vamp up ſome feeble ſhew of a title by deſcent, in 
order to amuſe the people, while they gained the 
polleflion of the kingdom. And, when poſſeſſion 
yas once gained, they conſidered it as the purchaſe 
or acquiſition of a new eftate of inheritance, and 
tranſmitted or endeavoured: to tranſmit it to their 
own poſterity, by a kind of hereditary right of 
ufurpation. | ET oy 
King Egbert about the year 800, found himſelf 
in poffeſſion of the throne of the weſt Saxons, by a 
long and undiſturbed deſcent from his anceſtors of 
above three hundred years. How his anceſtors as- 
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quired their title, whether by force, by fraud, by 

tontract, or by election, it matters not much to in. 
quire; and is indeed a point of ſuch high antiquity, 
as muſt render all inquiries at beſt but Paufible guel- 
ſes. His right muſt be ſuppoſed inditputably good, 


becauſe we know no better. The other kingdoms 


of the heptarchy he acquired, ſome by conſent, but 
moſt by a voluntary ſubmiſſion. And u is an eſlah- 
liſhed maxim in civil polity, and the law of natiors, 
that when one country is united to another in ſuch a 
manner, as that one keeps it's government and 
ſtates, andthe other loſes them; the latter entirely aſſi-. 
milates with or is melted down in the former, and muſt 
adopt it's laws and cuſtoms 3. And in purſuance of 
this maxim there hath ever been, ſince the union of the 
meptarchy in king Egbert, a general acquieſcence 
under the hereditary monarchy of the weſt Saxons, 
through all the united kingdoms. 
From Egbert to the death of Edmund Iron 6 de, 2 
period of above two hundred years, the crown de- 
ſcended regularly, through a ſucceſſion of fifteen 
princes, without any deviation or interruption : fave 
only that the ſons of king  Ethelwolf ſucceeded to 
each other in the kingdom, without regard to the chil- 
dren. of the elder branches, according to the rule of 
ſucceſſion preſcribed by their father, and confirmed 
by the wittena-gemote, in the heat of the Daniſh 
invaſions; and alfo that king Edred, che uncle of 
Edwy, mounted the throne for about nine years, 
in the right of his nephew a minor, the times be- 
ing very troubleſome and dangerous. But this was 
with a view to preſerve, and not to deſtroy, the ſuc- 
ceſſion; and accordingly Edwy fucceeded him. 
King Edmund Iron ſide was obliged, by the hoſ- 
tile irruption of the Danes, at firſt to divide his 
kingdom with Canute, king of Denmark; and 
Canute, after his death, rnd the whole of it, Ed- 
mund's ſons being driven into foreign countries. 
Here the ſucceſſion was ſuſpended by actual force, 
and a new family introduced upon the throne : in 


3 puff. L. of N. and N. LS C. 12. & 6. 


ch. 3. | , ? of PuxzoNs. I 203 | 


whom however this new acquired throne continued 
hereditary for three reigns ; when, upon the death of 
Hardiknute, the antient Saxon line was reſtored in 
the perſon of Edward the confeſſor. | . 
He was not indeed the true heir to the crown, be- 
ing the younger brother of king Edmund Ironſide, 
who had a ſon Edward, firnamed (from his exile) the 
outlaw, ſtill living, But this ſon was then in Hun- 
gary; and, the Engliſh having juſt ſhaken off the _ 
Daniſh yoke, it was neceſſary that ſomebody on the x 
ſpot ſhould mount the throne; and the confeſſor was 
* next of the royal line then in England. On his 
deceaſe without iſſue, Harold II uſurped the throne; 
and almoſt at the ſame inſtant came on the Norman 
invaſion: the right to the crown being all the me 
in Edgar, firnamed Atheling, (which fignifies in the 
Saxon language illuſtrious, or of royal blood) who 
vas the ſon of Edward the outlaw, and grandſon of 
Edmund Ironſide; or, as Matthew Paris + well ex- 
preſſes the ſenſe of our old conſtitution, © Edmundus 
* autem latusferreum, rex naturalis de ſtirpe regum, ge- 
% nuit Edwardum ; et Edwardus genuit Edgarum, cui 
e jure debebatur regnum Anglorum.”” 2 5 
William the Norman claimed the crown by virtue 
of a pretended grant from king Edward the confeſſor: 
a grant which, if real, was in itſelf utterly invalid: 
becauſe it was made, as Harold well obſerved in his 
reply to William's demands, abſque generali ſenatus, 
el populi . con ventu et edifo ; which alſo very plainly 
implies, that it then was generally underſtood * the 
king, with conſent of the general council, might diſ- 
| pe of the crown and change the line of ſucceſſion. 
1lliam's title however was altogether as good as Ha- 
rold's, he being a mere private ſubject, and an utter 
franger to the royal blood. Edgar Atheling's un- 
doubted right was overwhelmed by the violence of the 
times: though frequently aſſerted by the Engliſh no- 
bility after the conqueſt, till ſuch time as he died with- 
out iſſue ; but all their attempts proved unſuccelsful, 
and only ſerved the more firmly to eftabliſh the crown 
in the family which had newly acquired it. 
14. D. 1066. g William of Malmſb. J. 3. 
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This conqueſt then by William of Normandy wa, 
like that "of C Canute before, a forcible transfer of the / 
crown of England into a new:family : but, the croun 
being ſo transferred, all the inherent of the 
crown were with it transferred alſo. For, the vic- 

tory obtained at Haſtings not being“ a victory over 
che nation collectively, but only over the perſon of 
| 2 _ only right that the conqueror could pre- 
uire thereby, was the right to poſſeſs the 
crown af gland, not to alter the nature of the 
vernment. And therefore, as the Engliſh laws Gill 
remained in force, he muft neceſſarily take the crown 
ſubject to thoſe laws, and with all it's inherent pro 
ties; the firſt and principal of which was its — 
dibility. Here then we muſt drop our race of Saxon 
kings, at leaft for a e. derive our deſcenus 
from William the con _ r as from a new ftock, 
who acquired 2 r (ſuch as it is, yet Rtll 
1 Sur = of wa a ftron CO pon 
title to the inheritable crown of Engl and. 

Accordingly it deſcended from him to his ſons Wil- 
das II and Henry I. Robert, it muſt be owned, his 
eldeſt ſon, was kept out of pofleſlion by the arts and 

violence of his brethren; ; who perhaps might proceed 
upon a notion, which prevailed for ſome time in the 
law of deſcents, (though never adopted as the rule of 
public ſucceſſions*) that when the eldeft ſon was al- 
ready provided for, (as Robert was conſtituted duke 
of Normandy by his father's will) in ſuch a caſe the 
next brother was entitled to enjoy che reſt of their fa- 
ther's inheritance. But, as ſe died without iſſue, 
Henry at laſt had a good title to the throne, whate- 
ver-he might have at firſt, 1 5 

Stephen of Blois, who ſucceeded him, was in- 
deed the grandſon of the conqueror, by Adelicia 
his dau & and claimed the throne by a feeble 
kind of itary right: not as being the neareſt of 
the male line, but as the neareſt i of the blood 
royal, excepting his elder brother Theobald; who 


Hale, Hing. C. I. c. 5. Sed. See lord Lyttleton's Liſe! 
teyiew of tithes, c. 8. Henry II. Vol. J. pag. 467 · 
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was earl of Blois, and therefore ſeems to have 
waved, as he certainly never inſiſted on, fo trou- 
bleſome and precarious a claim. The real right 
was in the empreſs Matilda or Maud, the daugh- 
ter of Henry I; the rule of ſucceſſion being 
where women were admitted at all) that the 
err of a fon ſhall be preferred to the ſon 
of a daughter. So that Stephen was little beiter 
than a mere uſurper : and therefore he rather chuſe 
to rely on a title by eleftion *, while the empreſs 
Maud did not fail to affert her hereditary right by the 
ſword : which diſpute was attended with various ſuc- 
ceſs, and ended at laſt in the compromiſe made at 
Wallingford, that Stephen ſhould keep the crown, 
but that Henry the ſon of Maud ſhould ſucceed him; 
a5 he afterwards accordingly dic. = 
Henry, the ſecond of- that name, was (next after 
his mother Matilda) the undoubted heir of William 
the conqueror; but he had alſo another connexion 
in blood, which endeared Rim ſtill farther to the 
Engliſh. He was lineally deſcended {rom Edmund 
[ronſide, the laſt of the Saxon race of hereditary 
kings. For Edward the outlaw, the ſon of Edmund 
Ironſide, had, (beſides Edgar Atheling, who died 
without ifſue) a daughter Margaret, who was married 
to Malcolm king of Scotland; and in her the Saxon 
hereditary right reſided. By Maico!m ihe had ſeve- 
ral children, and among the reſt Matilda the wiſe of 
Henry I, who by him had the empreſs Mud, the 
mother of Henry II. Upon which account the Saxon 
ine is in our hiſtories frequently ſaid to have been 
reftored in his perſon: though in reality that right 
ſubliſted in the /ons of Malcolm by queen Margaret; 
king Henry”s beſt title being as heir to the conque- ' 
rg POV DTS ($i 6 IS, bx 
From Henry II the crown deſcended to his eldeſt 
loa Richard r who dying chiidleſs, the right veſted” 
in his nephew Arthur, the ſon of Geoffrey his next' _ 


Ege Stepbanus Dei gretia 4% A. D. 1136. Ric. de Hagu- 
* afenſu cleri ct 1 in regem ſtald. 314. Hearne ad Gui 
Auglerum electus Mc.“ (Cart. © ' Neubr, 71.9 . 
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brother: but John, the youngeſt ſon of king Henry, 
ſeiſed the throne; e de, as appears from his 

itary right“: that is to 
ſay, he was next of kin to the deceaſed king, being 
his ſurviving brother : whereas Arthur was W . 


charters, the crown by her 


one degree farther, being his brother's ſon, though 
by right of repreſentation he ſtood in the place of his 
father Geoffrey. And however flimſy this title, and 
thoſe of William Rufus and Stephen of Blois, may 
appear at this diſtance to us, after the law of deſcents 
hath now been ſettled for ſo many centuries, they 


were ſufficient to puzzle the underſtandings of our 


brave, but unlettered, anceſtors. Nor indeed can 
we wonder at the number of partizans, who eſpouſed 
the pretenfions of king John in particular; ſince 
even in the reign of his father king Henry II, it 
was a point. undetermined e, whether, even in com- 

mon 1 the child of an elder brother ſhould 
ſucceed to the land in right of repreſentation, or the 
younger ſurviving brother in right of proximity of 
blood. Nor is it to this day decided in the collateral 
ſucceſſion to the fiefs of the empire, whether the or- 
der of the ſtacks, or the proximity of degree, ſhall 

take place. However, on the death of Arthur and 
his ſiſter Eleanor without iſſue, a clear and indiſpu- 

table title veſted in Henry III the ſon of John: and 
from him to Richagg the ſecond, a ſucceſſion of fix 
generations, the crown deſcended in the true heredi- 
tary line. Under one of which race of princes * ve 
find it declared in parliament, © that the law of the 
« crown of England is, and always hath been, that 
« the children of the king of England whether born 
in England or elſewhere, ought to bear the inbe 
« ritance after the death of their anceſtors. Which 
law our fovereign lord the king, the prelates, earls, 
„and barons, and other ous men, together with 
all the commons in parliament aſſembled, do ap- 
„ prove and affirm for ever.” a 


9 *GRegni Anglia 3 quod no- © Clan. J. 7. c. 3. 
big. jure competit hereditaris.”” 7 Mod. Un, Hiſt. xxx. 512. 
Spelm. Hiſt. R. Jel. apud. a Stat. 25 Edw. III. ft. 2. 
SKINS 354. | 


206. The Ricnrts Boorx l 


CTw_w.waf.odes: wo — 


WS - of PEARSORNsV. „„ 
| ) 
Upon Richard the ſecond'srefignation of the crown, 
he having no children, the right reſulted to the iſſue 
of his grand-father Edward III. That king had 
many children, beſides his eldeſt, Edward the black 
prince of Wales, the father of Richard II: but to 
avoid confuſion I ſhall only mention three; William 
his ſecond ſon, who died without iſſue; Lionel Duke 
of Clarence, his third ſon; and John of Gant Duke 
of Lancaſter, his fourth. By the rules of ſucceſhon 
therefore the poſterity of Lionel duke of Clarence 
were entitled to the throne, upon the refignation of 
king Richard; and had according!y been declared by 
the king, many years before, the preſumptive heirs 
of the crown ; which declaration was alſo confirmed 
in parliament 3. But Henry duke of Lancaſter, the 
ſon of John of Gant, having then a large army in 
the kingdom, the pretence of raiſing which was to 
recover his patrimony from the king, and to redreſs 
the grievances of the ſubjeR, it was impoſlible for 
any other title to be aſſerted with any ſafety; and he 
became king under the title of Henry IV. But as fir 
Matthew Hale remarks “, though the people unjuſtly. 
aſſiſted Henry IV in his uſurpation of the crown, yet 
he was not admitted thereto, until he had declared 
that he claimed, ,not as a conqueror, (which he 
very much inclined to do 5) but as a ſucceſſor, de- 
ſcended by right line of the blood royal; as ap- 
pears from the rolls of parliament in thoſe times. 
And in order to this he ſet up a ſhew of two titles: 
the one upon the pretence = being the firſt of the 
blood royal in the intire male line, whereas the Duke 
of Clarence left only one daughter Phillippa: from 
which female branch, by a marriage with Edmond 
Mortimer earl of March, che houſe of York de- 
ſeended: the other, by reviving an exploded rumour, 
iirſt propagated by John of Gant, that Edmond earl 
of ancaſter (to whom Henry's mother was heireſs) 
was in reality the elder brother of king Edward 1 ; 
though his parents, on account of his perſonal defor- 
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| mity, had impoſed him On the world for the voun- 
ger: and therefore Henry would be entitled to the 
cron, either as ſucceſſor to Richard II, in ca} 
the intire male line was allowed a preference to the 
ſemale; or, even prior to that unfortunate prince, if 
the crown could deſcend through a female, while an 
entire male line was exiſting. Ig 
However, as in Edward the third's time we fins 
the parliament approving and affirming the law ef 
the crown, as before ſtated, ſo in the reign of Henry 
IV they actually exerted the right of new-ſeuling 
the ſucceſſion to the crown. And this was done by 
the ſtatute 7 Hen. IV. c. 2. whereby it is enaQted, 
chat the inheritance of the crown and realms cf 
4s England and France, and all other the king's do- 
* minions, ſhall be ſet and remain © in the perton of 
* our ſovereign lord the king, and in the heirs of his 
* body iſſuing ;* and prince Henry is declared heir 
apparent to 5 crown, to hold to him and the heirs 
of his body iſſuing, with remainder to lord Thomas 
lord John, and lord Humphry, the king's ſons, and 
the heirs of their bodies reſpectively: which is in- 
deed nothing more than the law would have done 
before, provided Henry the fourth had been a right. 
ſul king. It however ſerves to ſhew that it was then 
rags y underſtood, that the Kr and parliament 
ad a right to new-model and regulate the ſucceſſion 
to the crown: and we way alſo obſerve, with what 
caution and delicacy the parliament then avoided de- 
claring any ſentiments of Henry's original tile 
However fir Edward Coke more than once cxpre!s'; 
geclares?, that at the time of paſſing this act us 
right of the crown was in the deſcent from Philipps 
daughter and heir of Lionel duke of Clarence. 
Nevertheleſs the crown deſcended ere from 
Henry IV :ohis ſon and grandſon Henry V and VI; in 
the latter of whoſe reigns the houſe of York aſſert 
their dormant title; and, after imbruing the king 
dom in blood and confuſion for ſeven years together 
at laſt eſtabliſhed it in the perſon of Edward I 
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At his acceſſion to the throne,” after a breach of the 
ſucceſſion that continued for three deſcents, and above 
threeſcore years, the diſtinction of a king de jure 
and a king de Fwy began to be firſt taken; in order 
to indemnify ſueh as had ſubmitted to the late eſta- 
bliſhmeat, and to provide for the peace of the _ 


dom by confirming all honours conferred and all acts 


done by thoſe who were now called the ufurpers, not 


tending to the diſheriſon of the rightful heir. In 
ſtatute 1 Edw. IV. c. 1. the three Henrys are ſtiled, 
late kings of England ſucceffively in dede, and not 
« ofryght.” And, in all the charters which I have 
met with of king Edward, wherever he has occaſion 


to ſpeak of any of the line of Lancafter, he calls 


them“ nuper de ade, et non de jure, reges Anglie.” 
Edward IV 


depoſed by Richard his unnatural uncle, who imme- 
diately uſurped the royal dignity; having previouſly 
inſinuated to the populace a ſuſpicion of baſtardy in 
the children of Edward IV. to make a ſhew of ſome 


hereditary title: after which he is generally believed 


to have murdered his two nephews; upon whoſe death 

= 939 of the crown devolved to cheir ſiſter Eliza- 
th. | we oh: 
The tyrannical reign of king Richard III gave 

occaſion to Henry earl of Richmond to aſſert 15 


to the crown. A title the moſt remote and unJc- 


countable that was ever ſet up, and which not 


couid have given ſucceſs to, but the univerſal deteſta- 


tion of the then uſurper Richard. For, beſides that 
he claimed under a deſcent from John of Gant, whoſe 
title was now exploded; the claim (ſuch as it was) 
was through John earl of Somerſct, a baſtard ſon, 


begotten by John of Gant upon Catherine Swinford. 


It is true, that, by an act of parliament 20 Ric. II, 


this ſon was, with others legitimated and made in- 


heritable to all lands, offices, and dignities, as if he 
had been born in wedlock : but ſtill, with an expreſs 
reſervation of the crown, © excepta dignitate regali s. 
3 4 Inſt. 36. ; RE 
83 


eft two ſons and a daughter; the 
eldeft of which ſons, king Edward V, enjoyed the 


regal diznity for a very ſhort time, and was then. 


— 
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Notwithſtanding all this, immediately after the 
battle of Boſworth field, he aſſumed the regal digi. 
ty; the right of the crown then being, as fir Edwarl 
Coke expreſsly declares ?, in Elizabeth, eldeſt daugh. 
ter of Edward IV: and cis poſſeſſion was eſtabliſheq 
by parliament, holden the firſt year of his reign. I; 
the at for which purpoſe, the parliament — to 
have copied the caution of their predeceſſors in the 
reign of Henry IV: and therefore (as lord Bacon 

the hiſtorian of this reign obſerves) carefully avoid. 
ed any recognition of * VII's right, which in- 
deed was none at all; and the king would not have 
it by way of new law or ordinance, whereby a right 
| = ſeem to be created and conferred upon hin; 
and therefore a middle way was rather choſen, by 
way (as the noble hiſtorian expreſſes it), of e/adij}- 
ment, and that under covert and indifferent words, 
. * that the inheritance of the crown ſhould reft, remain, 
and abide in king Henry VII and the heirs of his 
* body :” thereby providing for the future, and a 
the ſame time acknowledging his preſent poſſeſſion; 
but not determining either way, whether the poſſeſ. 
ſion was de jure or de facto merely. However, he 
ſoon after married Elizabeth of York, the undoutt- 
ed heireſs of the conqueror, and thereby gained ( 
fir Edward Coke“ declares) by much his beſt tite 
to the crown. Whereupon the act made in hisfavou 
© was ſo much diſregarded, that it never was printed in 
our ſtatute books. „ 5 
Henry the eighth, the iſſue of this marriage, fuc- 
ceeded to the crown by clear indiſputable hereditary 
- Tight, and tranſmitted it to his three children in ſuc- 
ceſſive order. But in his reign we at ſeveral tims 
find the parliament buſy in regulating the ſucceſſion 
to the ane And, firſt, by ſtatute 25 Hen. 
VIII. c. 12. which recites the miſchiefs which have 
and may enſue by diſputed titles, becauſe no perfect 
and ſubſtantial proviſion hath been made by av 
concerning the ſucceſſion ; and then enacts, that the 
crown ſhall be entailed to his majeſty, and the ſon 
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or heirs male of his body; and in default of ſuch ſons 
tothe lady Elizabeth (who is declared to be the king's 
eldeſt iſſue female, in excluſion of the lady Mary, 
on account of her ſuppoſed illegitimacy by the di- 
vorce of her mother queen Catherine) and to the lady 
Elizabeth's heirs of her body; and ſo on from iflue 
female to iſſue female, and the heirs of their bodies, 
by courſe of inheritance according to their ages, as 
the crown of England hath been accuſtomed and _ * 
go, in caſe where there be heirs female of the ſame: 
and in default of iſſue female, then to the king's 
right heirs for ever. This ſingle fatute is an ample 
proof of all the four poſitions we at firſt ſet out 
with. 5 . 
But, upon the king's divorce from Ann Boleyn, 
this ſtatute was, with regard to the ſettlement of the 
crown, repealed by ſtatute 28 Hen. VIII. c. 7. 
wherein the lady Elizabeth 1s alſo, as well as the 
lady Mary, baſtardized, and the crown ſettled on 
the king's children by queen Jane Seymour, and his 
future wives; and, in defect of ſuch children, then 
with this remarkable remainder, to ſuch perſons as 
the king by letters patent, or laſt will and teſtament, 
| ſhould limit and appoint the ſame. A vaſt power; 
but, notwithſtanding, as it was regularly veſted in 
him by the ſupreme legiſlative authority, it was 
therefore indiſputably valid. But this power was 
never carried into execution; for by ſtatute 35 Hen. 
VIII. c. 1. the king's two daughters are legitimated 
again, and the crown is limited to prince Edward 
by name, after that to the lady Mary, and then to 
the Lady Elizabeth, and the heirs of their reſpective 
bodies; which ſucceſſion took effect accordingly, 
being indeed no other than the uſual courſe of the 
law, with regard to the deſcent of the crown. 
Hut left there ſhould remain any doubt in the 


minds of the people, through this jumble of acts for - 


limiting the ſucceſſion, by ſtatute 1 Mar. p. 2. c. 1. 
queen Mary's hereditary right to the throne is ac- 
knowledged and recognized in theſe words: the 
*'* crown of theſe realms is moſt lawfully, juſtly, and 
_ © rightly deſcended and come to the queen's highneſs - 
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that now is, being the very, true, and undoubte 

heir and inheritrix thereof.” And again, upon 

the queen's marriage with Philip of Spain, in the 

ſtatute which ſeules the preliminaries of Sin match *, 

the hereditary right to the crown is thus aſſerted 
and declared: © as touching the right of the queen's 

„ inheritance in the realm and dominions of Eng- 

land, the children, whether male or female, ſhalt 
*« ſucceed in them, according to the known Jaws 
« ftatutes, and cuſtoms of the ſame.” Which de. 

termination of the parliament, that the ſucceſſion 

2 continue in the uſual courſe, ſeems tacitly to 

imply a power of new-modelling and altering it, 

in caſe the legiſlature had thought proper. 

On queen Elizabeth's e is recognized 

in ill ſtronger terms than her fiſter's; the parliament 

: acknowledging *, that the queen's highneſs is, and 

7 « invery be and of moſt mere right ought to be, by 

* the laws of God, and the laws and ftatutes of this 

realm, our moſt lawful and rightful ſovereign liege 

* lady and queen; and that her highneſs is rightly, 

e lineally, and lawfully deſcended and come of the 

« blood royal of this realm of England; in and to 

„ whoſe princely perſon, and to the heirs of her 

% body lawfully to be begotten, after her, the im- 

* perial crown and dignny of this realm doch be- 

5 bow And in the ſame reign, by ſtatute 13 Elis. 

c. 1. we find the right of parliament to direct the 

ſucceſſion of the crown aſſerted in the moſt explicit 

words. If any perſon ſhall hold, affirm, or main- 

* tain that the common laws of this realm, not 

altered by parliament, ought not to direct the 

right of the crown of England: or that the 

« queen's majeſty, with and by the authority of 

* parliament, is not able to make laws and ſta- 

* 1utes of ſufficient force and validity, to limit 
and bind the crown of this realm, and the de- 

. ** ſcent, limitation, inheritance, and government 

thereof; —ſuch perſon, ſo holding, aSrming, or 
maintaining, ſhall, during the life of the queen, 
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« be guilty of high treaſon; and after her deceaſe 
* ſhall be ilty of a miſdemeſnor, and forfeit his 
% goods h 25 e 
On the death of queen Elizabeth, without iſſue, 
the line of Henry VIII became extinct. It therefore 
became neceſſary to recur to the other iſſue of 
Henry VII by Elizabeth of York his queen: whoſe 
eldeft daughter Margaret having married James 
IV king of Scotland, king James the fixth of 
8 and of England the firſt, was che lineal 
deſcendant from that alliance. So that in his per- 
ſon, as clearly as in Henry VIII, centered all 
the claims of different competitors, from the con- 
queſt downwards, he being indiſputably the lineal 
heir of the conqueror. d, what is full more 
remarkable, in his perſon alſo centered the right of 
the Saxon monarchs, which had been ſuſpended from 
the conqueſt till his acceſſion. For, as was for- 
merly obſerved, Margaret the ſiſter of Edgar Athe- 
ling, the daughter of Edward the outlaw, and 
grand-daughter of king Edmund Ironſide, was the 
| ay in vhom the hereditary right of the Saxon 
ings, ſuppoſing it not aboliſhed by the conqueſt, 
reſided. She married Malcolm king of Scotland; 
and Henry II, by a deſcent from Matilda their 
daughter, is generally called the reftorer of the 
Saxon line. But it muſt be remembered, that Mal- 
colm by his Saxon queen had ſons as well as 
daughters; and that the royal family of Scotland 
from that time downwards were che offspring of 
Malcolm and Margaret. Of this royal family king 
James the firſt was the direct lineal heir, and 
therefore united in his perſon every poſſible claim 
by hereditary right to the Engliſh as well as Scottiſh 
_ throne, being. the heir both of Egbert and William 
the conqueror. FO POR 
And it is no wonder that a prince of more learn- 
1 wiſdom, who could deduce an hereditary 
title for more than eight hundred years, ſhould ea ſily 
betaught by the flatterers of the times to believe 
there was ſomething divine in this right, and that 
the finger of Providence Was viſible in its preſer- 
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vation. Whereas, though a wiſe inſlitution, it was 
clearly a human inſtitution; and the right inherent 
in him no natural, but a poſitive, right. And in 
this and no other light was it taken by the Eng. 
liſh parliament; who by ſtatute 1 Jac. I. c. 1. 
did © recognize and acknowledge, that immediately 
upon the diſſolution and deceaſe of Elizabeth late 
” ou of England, the imperial crown thereof 
did by inherent birthright, and lawful and un- 
« doubted ſucceſſion, deſcend and come to his moſ 
excellent majeſty, as being lineally, juſtly, and 
« lawfully, next and ſole heir of the blood royal 

« of this realm.” Not a word here of any right 
immediately derived from heaven: which, if it ex- 
iſted any herd, muft be ſought for among the abori- 
ginet of the iſland, the antient Britons ; among 
whoſe princes indeed ſome have gone to ſearch it for 
| 17 | EP] 


him “. 


But, wild and abſurd as the doctrine of divine I 
right moſt undoubtedly is, it is ſtill more aſtoniſhing = 
that when ſo many human hereditary rights had cen- 1 
tered in this king, his ſon and heir king Charles the b 
firſt ſhould be told by thoſe infamous judges, who 1 
pronounced his unparalleled ſentence, that he was q 
an elective prince; elected by his people, and there- : 
fore accountable to them, in his own proper perſon, + b 
for his conduct. The confuſion, inſtability, and th 
madneſs, which followed the fatal cataſtrophe of ſe 
that pious and unfortunate prince, wi:! be a ſtand- b 
ing argument in favour of hereditary monarchy to P. 
all future ages; as they proved at laſt to the then ce 
deluded people: who, in order to recover that It, 
peace and happineſs which for twenty years to- by 

_ gether they had loſt, in a ſolemn parijamentary ef 
convention of the ſtates reſtored the right heir of to 
the crown. And in the proclamation for that pur- 2 

4 Elizabeth of York, the mo- from Gladys only ſiſter to Lu- th. 

ther of queen Margaret of Scot- elun ap Jorwerth the great, had ell 


land, was heireſs of the houſe of the true right to the principa- 
Mortimer. And Mr. Carte ob- lity of Wales. Hiſt. Eng. » 
ſerves, that the houſe of Morti- 705. 5 
mer, in virtue of it's deſcent 
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ſe, which was drawn up and attended by both 
outs, they declared, that, according to their 
„duty and allegiance, they did heartily, joyfully, 
« and unanimouſly acknowledge and proclaim, 


« that immediately upon the deceaſe of our late 


« ſovereign lord king Charles, the imperial crown 
« of thets realms did by inherent birthright and 
Ja ful and undoubted ſucceſſion deſcend and come 
to his moſt excellent majeſty Charles the ſe- 
« cond, as being lineally, juſtly, and lawfully, next . 
« heir of the blood royal of this realm: and there- 
« unto they moſt humbly and faithfully did ſubmit, 
« and oblige themſelves, their heirs, and poſterity for 
4 ever. | ap 
Thus T think it clearly appears, from the higheſt 
authority this nation is acquainted with, that the 
crown of England hath been ever an hereditary 
crown ; thou f ſubject to limitations by parliament. 
The Lr of this chapter will conſiſt princi- 
pally of thoſe inſtances, wherein the parliament has 
aſſerted or exerciſed this right of altering and limit- 
ing the ſucceſſion: a right which, we have ſeen, was 
8 — exerciſed and — in the reigns of Henry 
IV, Henry VII, Henry VIII, queen Mary, and 
queen Elizabeth. _ 1 | be 
The firſt inſtance, in point of time, is the famous 
bill of excluſion, which raiſed ſuch a ferment in 
the latter end of the reign of king Charles the 
ſecond. It is well known that the purport of this 
bill was to have ſet aſide the king's brother and 
preſumptive heir, the duke of York, from the ſuc- 
ceſſion, on the ſcore of his being a papiſt; that 
it paſſed the houſe of commons, but was rejected 
by the lords; the king alſo having declar- 
ed . beforehand, that he never would be brought 
to conſent to it. And from this tranſaction we 
may collect two things: 1. That the crown was 
univerſally acknowledged to be hereditary; and 
the inheritance indefeaſible unleſs by parliament: 
elle it had been needleſs to prefer ſuch a bill. 2. 


Com. Jour. 8 May 1660. 
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That the*pariiament had a power to have defeated the 
| Inheritance : elſe ſuch a bill had been ineffectual. 
The commons — the hereditary right 

then ſubſiſting; and the lords did not diſpute the 


wer, but merely the propriety, of an excluſion, 
owever, as the bill took no effect, king James 
the ſecond ſucceeded to the throne of his anceſtors, 


and might have enjoyed it during the remainder of 
his life, but for his own infatuated conduct, which 
(wn other concurring circumſtances) brought on 
the revolution in 1688. | 

The true ground and principle, upon which that 
memorable event proceeded, was an entirely ney 
caſe in politics, which had never before happened 


in our hiſtory; the abdication of the reigning mo- 


narch, and the vacancy of the throne thereupon. 
It was not a defeazance of the right of ſucceſſion, and 
a new limitation of the crown, 5 the king and both 
houſes of parliament: it was the act of the nation alone, 
upon a conviction that there was no king in be- 
ing. For in a full aſſembly of the lords and com- 
mons, met in a convention upon the ſuppo ſition of 
this vacancy, both houſes came to this reſolution; 
that king James the ſecond, having endeavoured 
to ſubvert the conſtitution of the kingdom, by 


„ breaking the original contract between = 


and people; and, by the advice of jeſuits an 
„ other wicked perſons, having violated the fun- 
« damental laws; and having withdrawn himſelf 
out of this kingdom; has abdicated the govern- 


« ment, and that the throne is thereby, vacant.” | 
Thus ended at once, by this ſudden and unex- | 


pected vacancy of the throne, the old line of fuc- 
ceſſion; which from the conqueſt had lafted above fix 
hundred years, and from the union of the heptar- 
chy in king Egbert almoſt nine hundred. The 
facts themſelves thus appealed to, the king's endea- 
your to ſubvert-the conſtitution by breaking the ori- 
ginal contract, his violation of the fundamental laws, 

and his withdrawing himſelf out of the kingdom, 
were. evident and notorious: and the conſequences 
drawn from theſe facts (namely, that they amounted 


6 Com. Journ. 7 Feb. 1688. 
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to an W etioh of the 28 which abdica- 
tion did not affect only the perſon of the king him- 


ſelf, but alſo all his heirs, and rendered the throne . | 


abſolutely and completely vacant) it belonged to 
our anceſtors to determine. For, whenever a queſtion 
ariſes between the ſociety at large and any magiſtrate 
veſted with powers originally delegated by that ſocie- 
ty, it muſt be decided by the voice of the ſociety itſelf: 
there is not upon earth any other tribunal to. reſort ' 
to. And that theſe canſequences were fairly deduc- 
ed from theſe fats, our anceſtors have ſolemnly de- 
termined, in a full parliamentary convention repre- 
ſenting the whole ſociety. The reaſons upon which 
they decided may be found at large in the parliamen- 
tary proceedings of the times ; and may be matter of 
inſtructive amuſement for us to contemplate, as a ſpe- 
culative point of hiſtory. But care muſt be taken 
not to carry this inquiry farther, than merely for 
inſtruction or amuſement. The idea, that the con- 
ſciences of poſterity were concerned in the rectitude 
of their anceſtors' deciſions, gave birth to thoſe dan- 
erous political hereſies, which ſo long diſtracted 
the ſtate, but at length are all happily extinguiſhed. 
| therefore rather chuſe to conſider this great political 
meaſure upon the ſolid footing of authority, than to 
reaſon in it's favour from it's juſtice, moderation, 
and expedience : becauſe that might imply a' right of 
dfſenting or revolting from it, in caſe we mould 
think it to have been unjuſt, oppreſſive, or inexpe- 
Gent. Whercas, our anceſtors having moſt indiſ- 
putably a competent juriſdiction to decide this great 
and important queſtion, and having in fact decided 
it, it is now become our duty at this diſtance of 
ume to acquieſce in their determination; being born 
under that eſtabliſhment which was built upon this 
foundation, and obliged by every tie religious as 
well as civil, to maintain it. | 
Bur, while we reſt this fundamental tranſaction, 
in point of authority, upon grounds the leaſt liable 
to cavil, we are bound both in juſtice afid gratizude 


to. - mY it was conducted with a temper and 
oY 
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moderation which naturally aroſe from it's equity; 
that, however it might in ſome reſpects go beyond 
\ the letter of our antient laws, (the reaſon of which 
will more fully appear hereafter ©) it was agreeahle 
to the ſpirit of our conſtitution, and the rights of 
human nature; and that though in other points (ov. 
ing to the peculiar circumſtances of things and per- 
ſons) it was not altogether ſo perfect as might hare 
been wiſhed, yet from thence a new zra commenced, 
in which the bounds of prerogative and liberty have 
been better defined, the principles of government 
more thoroughly nr” | and underſtood, and the 
rights of the fubject more explicitly guarded by legal 

roviſfions, than in any other period of the Engliſh 
hiſtory. In particular it is worthy obſervation that 
the convention, in this their judgment, avoided with 
great wiſdom the wild extremes into which the 
viſionary theories of ſome zealous republicans would 
have led them. They held that this miſconduct of 
king James amounted to an endeavour to ſubvert the 
eonſtitution; and not to an actual ſubverſion, or 
total diſſolution, of the government, according to 
the principles of Mr. Locke“: which would hare 
reduced the ſociety almoſt to a ſtate of nature; would 
have levelled all diſtinctions of honour, rank, offices 
and property, would have anmhilated the ſovereign 
ower, and in conſequence have repealed all poſitive 
r and would Ne left the people at liberty to 
have erefted a new ſyſtem of ſtate upon a new toun- 
dation of polity. They therefore very prudeatly 
voted it to amount to no more than an abdication of 
the government, and a conſequent vacancy of the 
throne; whereby the government was allowed to ſub- 
fiſt, thuugh the executive magiſtrate was gone, and 
the kingly office to remain, though king James was 
no longer kings. And thus the copſtitution was 
kept entire; which upon every found principle o 
government mult otberwiſe have fallen to Pleces, 


s See chap. 7. | 8 Law of forfeit. 118, 119. 
on Gov. p. 2. c. 19. EB. 
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had ſo principal and conſtituent a part as the royal 
authority been aboliſhed, or even ſuſpended. | 15 
This ſingle poſtulatum, the vacancy of the throne, 
being once eſtabliſhed, the reit that was then done 
followed almoſt of courſe. For, if the throne be at 
any time vacant, (which may happen by other 
means beſides that of abdication; as if all the blood 
royal ſhould fail, without any ſucceſſor appointed 
by parliament;) if, I ſay, a vacancy by any means 
whatſoever ſhouid happen, the right of diſpoſing of 
this vacancy ſeems naturally to reſult to the lords and 


commons, the truſtees and repreſentatives of the na- 
tion. For there are no other hands in which it can 


ſo properly be intruſted ; and there is a neceſſity ot 
it's being intruſted ſome where, elſe the whole frame 
of government muſt be diffolved and periſh. The 
lords -and commons having therefore determined this 
main fundamental article, that there was a vacancy 
of the throne, they proceeded to fill up that vacancy 
in ſuch manner as they judged the moſt proper. And 
this was done by their declaration of 12 February 
1688 ?, in the following manner: that William 
* and Mary, prince and princeſs of Orange, be, 
* and be declared king and queen, to hold the crown 
* and royal dignity during their lives, and the life of 
* the ſurvivor of them; and that the ſole and full 
* exerciſe of the regal power he only in, and execut- 
“ed by, the ſaid prince of Orange, in the name of 
* the ſaid prince and princeſs, during their joint 
lives: and after their deceaſes the ſaid crown and 
* royal dignity to be to the heirs of the body of the 
* ſaid princeſs; and for default of ſuch iſſue to the 
© princeſs Anne of Denmark and the heirs of her 
body; and for default of ſuch iſſue to the heirs of 
the body of the ſaid prince of Orange.“ | 
Perhaps, upon the principles before eftabliſhed, 
theconvention might (if they pleaſed) have veſted the 
regal dignity in a family entirely new, and ſtrangers 
to the royal blood: . but they were too well acquaint- 
ed with the benefits of hereditary ſucceſſion, and the 


9 Com. Jour. 12 Feb. 1688. 
| . | 
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influence which it has by cuſtom over the minds d . 
the people, to depart any farther from the antient | 
line than temporary neceſſity and ſelf preſervation 
required. They therefore ſettled the crown, firſt on 

king William and queen Mary, king James's eldeſt 

daugluer, for their joint lives : then on the ſurvivor 
of them; and then on the iſſue of queen Mary; 
upon failure of ſuch iſſue, it was Emited to the 
3 Anne, king James's ſecond daughter, and 

er iſſue; and laſtly, on failure of that to the iſſue of 

Ting William, who yas the grandſon of Charles the 

firſt, and nephew as well as ſon-in-law of king 
James the ſecond, being the ſon of Mary his eld 

After. This ſettlement included all the proteſtant 2 
poſterity of king Charles I, except ſuch other iſſue 0. 
as king James might at any time have, which wa p 
totally omitted through fear of a popiſh ſucceſſion, ſt 
And this order of ſucceſſion took effect accord- p. 


ingly. : | | | 
| Theſe three princes therefore, king William, queen th 
Mary, and queen Anne, did not take the crown by te 
hereditary right or deſcent, but by way of donation th 
or purchaſe, as the lawyers call it; by which they fe 
mean any method of acquiring an eſtate otherwite th 
than by deſcent. The new ſettlement did not mere fa 
conſiſt in excluding kin games, and the perſon pre- lin 
tended to be prince wr ales, and then ſuffering tu 
the crown to deſcend in the old hereditary channel: du 
for the uſual courſe of deſcent was in ſome inſtances pr. 
broken through; and yet the convention ftill kept it tin 
in their eye, and paid a great, though not total, fir 
regard to it. Let us ſee how the ſucceſſion would Wil rec 
have ſtood, if no abdication had happened, and king pri 
James had left no other iſſue than his two daughters 
ueen Mary and queen Anne. It would have ſtood of 
dus queen Mary and her iſſue; queen Anne 
and her iſſue; king William and his iſſue. che 
But we may remember, that queen Mary was 
only nominally queen, jointly with her huſband 
king William, who alone had the regal power; and 
king William his perſonally preferred to queen 
Anne, though his iſſue was poſtponed to hers. Clear: Wl and 
ly therefore theſe princes were ſucceſſively in poſſe» Wi we 
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fon of the crown by a title different from the uſual 
courle of deſtent. WEE: 


It was towards, the end of king William's reign, 
when all hopes of any ſurviving iſſue from any of 
theſe princes died with the duke of Gloceſter, that | 
the king and parliament thought it neceffary again 
to exert their power of limiting and appointing the 
ſucceſſion, in order to prevent another vacancy of 
the throne; which muſt have enſued upon their 
deaths, as no farther proviſions was made at the re- 
yolution, than for the iſſue of queen Mary, queen 
Anne, and king William. The parliament had pre- 
viouſly by the ftatute of 1 W. & M. ft. 2. c. 2. en- 
acted, that every perſon who ſhould be reconciled to, 
or hold communion with, the ſee of Rome, ſhould 
profeſs the popiſh religion, or ſhould marry a papiſt, 
ſhould be excluded and for ever incapable to inherit, 
poſſeſs, or enjoy, the crown; and that in ſuch caſe 
the people ſhould be abſolved fromtheir allegiance, and 
the crown ſhould deſcend to ſuch perſons, being pro- 
teſtants, as would have inherited the fame, in cafe 
the perfon ſo reconciled, holding communion, pro- 
teſſing, or marrying, were naturally dead. To act 
ren conſiſtently with themſelves, and at the 
lame time pay as much regard to the old hereditary 
line as their former reſolutions would admit, they 
turned their eyes on the princeſs Sophia, electreſs and 
dutcheſs dowager of Hanover, the moſt accompliſhed” 
princeſs of her age ®. For, upon the impending ex- 
unction of the proteſtant poſterity of Charles the 
rſt, the old law of regal deſcent directed them to 
recur to the deſcendants of James the firſt ; and the 
princeſs Sophia, being the youngeſt daughter of 
Elizabeth queen of Bohemia, who was the daughter 
of James the firſt, was the neareſt of the antient 
blood royal, who was not incapacitated by profeſſing 
the popith religion. On her therefore, and the heirs 


_ * Standford in his genealogi- firſt was reputed the moſt learn- 
cal hiſtory, publiined A. D. ed, the ſecond the greateſt ar- 
1677, ſpeaking (page 535) 'of tiſt, and the laſt one of the - 
the princeſſes Elizabeth, Louiſa, moit accompliſhed ladies in 

and Sophia, daughters of the Europe. | „ 
queen of Bohemia, ſays, the N 


. 


. : A. 


| - in whom the inheritance was veſted by the new king 
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of her body, being proteſtants, the remainder of 
the crown, expectant on the death of king William 
and queen Anne without iſſue, was ſettled by ſtature | 
12 and 13 W. III. c. 2. And at the ſame time it 
was enacted, that whoſoever ſhould hereafter come to 
the poſſeſſion of the crown ſhould join in the com- 
N of the church of England as by law eſtab- 
iſhed. | | ? 

This is the haſt limitation of the crown that haz 
been made by parliament: and theſe ſeveral actual 
limitations, from the time of Henry LV to the pre. 
ſent, do clearly prove the power of the king and 
parliament to new-model or alter the ſucceſſion, 
And indeed it is now again made highly penal to di- 
pute it; for by the ſtatute 6 Ann. c. 4. it is enacted, 
that if any perſon maliciouſly, adviſedly, and di 
rely, ſhall maintain by writing or printing, that 
the kings of this realm with the authority of parliz- 
ment are not able to make laws to bind the crown 
and the deſcent thereof, he ſhall be guilty of high 
treaſon; or if he maintains the ſame by only . 
ing, teaching, or adviſed ſpeaking, he ſhall incur the 
penalties of r N 55 

The princeſs Sophia dying before queen Anne, the 
inheritance thus limited, deſcended on her ſon and 
heir king George the firſt; and, having on the death 
of the queen taken effect in his perſon, from him i 
deſcended to his late majeſty king George the ſecond; 
and from him to his grandſon and heir, our preſen 
gracious ſovereign, king George the third. 
Hence it is eaſy to collect, that the title to the 

crown is at preſent hereditary, though not quite ſo 
abſolutely hereditary as formerly.: and the common 
ſtock or anceſtor, from whom the deſcent muſt be 
derived, is alſo different. Formerly the common ſtock 
was king Egbert; then William the conqueryr ; 
afterwards in James the firſi's time the two common 
ſtocks united, and ſo continued till the vacancy of 
the throne in 1688: now it is the princeſs Soplis, 


and parhament. Formerly the deſcent was abſolute, 
and the crown went to the next heir without any E 
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ſtriction: but now upon the new ſettlement, the 
inheritance is conditional; being limited to ſuch 
heirs only, of the body of the princeſs Sophia, as are 
proteſtant members of the church of England, and 
are married to none but proteſtants. 

And in this due medium conſiſts, L apprehend, the 
true conſtitutional notion of the right of ſucceſſion to 
the imperial crown of theſe kingdoms. The ex- 
tremes, between which it ſteers, are each of them 
equally deſtructive of thoſe ends for which ſocieties - 
were formed and are kept on foot. Where the ma- 


E . giſtrate, upon every ſucceſſion, is elected by the peo- 


ple, and may by the expreſs proviſion of the laws be 
depoſed (if not puniſhed) by his ſubjects, this may 


ſound like the perfection of liberty, and look well 


enough when delineated on paper; but in practice 
will be ever productive of tumult, contention, and 
anarchy. And, on the other hand, divine indefeaſi- 
ble hereditary right, when coupled with the doctrine 
of unlimited paſhve obedience, is ſurely of all con- 


ſtitutions the moft thoroughly laviſh and dreadful. 


But when ſuch an hereditary right, as our laws have 


created and veſted in the royal ſtock, is cloſely inter- 


woven with thoſe liberties, which, we have ſeen in 


a former chapter, are equally the inheritance of the 

will form a conſtitution, in 
theory the moſt beautiful of any, in practice the moſt 
approved, and, I truſt, in duration the moſt perma- 
nent. It was the duty of an expounder of our laws 
to lay this conſtitution before the ſtudent in it's true 
and genuine light : it is the duty of every good En- 


gliſhman to underſtand, to revere, to defend it. 


The RI GHTS Boon J. 


EHAPTER - THE FOURTH. 


or ru KING's xovar, FAMILY. 


a 


Tu E firſt and moſt conſiderable branch of the 
king's royal family, regarded by the laws of England, 
is the queen. ls e 

The queen of England is either queen regent, 
queen conſort, or queen dowager. The queen regent, 
regnant, or ſovereign, is ſhe who holds His crown 1n 
her own right ; as the firſt (and perhaps the ſecond) 
queen Mary, queen Elizabeth, and queen Anne; 
and ſuch a one has the ſame powers, prerogatives, 
rights, dignities, and duties, as if ſhe had been a 
king. This was obſerved in the entrance of the 
laſt chapter, and is expreſsly declared by ſtatute 
1 Mar. I. ft. 3. c. 1. But the queen conſort is the 
wife of the reigning king; and ſhe by virtue of her 
marriage, 1s participant of divers prerogatives abore 
other women 


* Finch. L. 6, 
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. And, firſt, ſhe is a public perſon, exempt and 
diſtin from the king; and not, like other married 
women, ſo cloſely connected as to have loft all legal 
or ſeparate exiſtence ſo long as the marriage conti- 
nues. For the queen is of ability to purchaſe lands, 
and to convey them, to make leaſes, to grant copy- 
holds, and do other acts of ownerſhip, without the 
concurrence of her lord; which no other marricd 
woman can do * : a privilege as old as the Saxon 
ra 3. She is alſo capable of taking a grant from 
theking, which no other wife 1s from her huſband; 
and in this particular ſhe agrees with the Auguſta, or 
Piiſima * conjux divi imperatoris of the Roman 
laws; who, according to Juſtinian *, was equally 
capable of making a grant to, and receiving one 
from, the emperor. The queen of England hath 
ſeparate courts and officers diſtin from the king's, 
not only in matters of ceremony, but even of law; 
and her attorney and ſolicitor general are entitled ro 


a place within the bar of his majeſty's. courts, toge-. - 


ther with the King's counſel5. She may likewiſe 
ſue and be ſued alone, without joining her huſband. . 
She may alſo have a ſeparate property in goods as 
well as lands, and has a right to diſpoſe of them by 
will. In ſhort, ſhe is in all legal proceedings looked 
upon as a feme ſole, and not as a feme covert; as a 
ſingle, not as a married woman 5. For which the 
reaſon given by fir Edward Coke is this: becauſe the 
wiidom of the common law would not have the kin 
(vhoſe continual care and ſtudy is for the pubiic, — 
circa ardua regni to be troubled and diſquieted on 
account of his wife's domeſtic affairs; and therefore 
it veſts in the queen a power of tranſacting her own 
concerns, = ho the intervention of rok Tac as if 
the was an unmarried woman. RR 
The queen hath alſo many exemptions, and mi- 
nute prerogatives. For inſtance: ſhe pays no toll?; 


4 Rep. 23. 5 Seld. tit. hon. 1. 6. 7. 
Seld. Fan, Angl. 1. 42+ 6 Finch. L. 36. Co. Litt. 133. 
Cod. 5. 16. 26. 7 Co. Lit. 133. | N 
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nor is ſhe. liable to any amercement in any courts, 
But in general, unleſs where the law has express) 
declared her exempted, ſhe is upon the fame footing 
with other ſubfects; being to all intents and purpoſes 
the king's ſubject, and not his equal: in like man- 
; 3 e 

_ os OY imperial law, Argufla froitus fl 
The queen hath a'ſo ſome pecuniary advantages, 
which form her a diffin revenue: as, in the firs 
Place, ſhe is entitled to an antient perguiſite calle 
queen-gold, or azrum regine; which is a royal roe- 
nue, belonging to every queen conſort during her 
marriage with the king, and due from every perſon 


who hath made a voluntary offering or fine to the 


king, amounting to ten marks or upwards, for ad 


in conſideration of any priviieges, grants, licences, 
- pardons, or other matter of royal favour conferred 
upon him by the king: and it is due ia the pro- 
portion of one tenth part more, over and above the 
entire offering or fine made to the king; and be- 
comes an actual debt of record to the queen's ma- 
jeſty by the mere recording of the fine®. As, if an 
hundred marks of ſilver bo given to the king for 
liberty to take in mortmain, or to have a fair, 
market, park, chaſe, or free-warren : there the 
queen is entitled to ten marks in filver, or (what 
was formerly an equivalent denomination) to one 
mark in gold, by the name of queen-gold, or guru 
regine . But no ſuch payment is due for any aids 
or ſubſidies granted to the king in parliament or 
convocation; nor. for ines . impoſed by courts 
on offenders againſt their will; nor for voluntar 
preſents to the king, without any conſideration 
moving from him to 3 nor for any ſale 
or contract whereby the preſent revenues or pol- 
ſeſſions of the crown are granted away or dml- 

niſhed . | | Z 
The original revenue of our antient queens, be 
s Finch. L. 18 5. 1 12 Rep. 21. 4 Inſt. 388. 


1. 2 Ilid. Pryn. 6. Madox. huſt. 
© Pryn. Aur. Reg. 2. exch. 242. 
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fore and ſoon after the conqueſt, ſeems to have 
conſiſted in certain reſervations or rents out of 
the demeſne lands of the crown, which were ex- 
preſsly appropriated to her majeſty, diſtinct from the 
king. It is frequent in domeſday book, after ſpe- 
cifying the rent due to the crown, to add hkewile 
the quantity of gold or other renders reſerved to the 
' queen 3. Theſe were frequently | IIS parti- 
cular purpoſes; to buy wool for her majeſty's uſe !, 
10 purchaſe oil for her lamps, or to furniſh her 
attire from head to foot ©, which was frequently very 
coſtly, as one fingle robe in the fifth year of Henry 
II ſtood the city of London in upwards of four- 
ſcore pounds. A practice ſomewhat ſimilar to 
that of the eaſtern countries, where whole cities 
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and provinces were ſpecifically aſſigned to purchaſe 
arts of the queen's apparel *. And, for 


particular 
a farther addition to her income, this duty of queen- 
gold is ſuppoſed to have been originally granted ; 
thoſe matters of grace and favour, out of which 
it aroſe, being frequently obtained from the crown 
by. the W interceſſion of the queen. There 
are traces of it's payment, though obſcure ones, in 
the book of domeſday and in the great pipe- roll 
of Henry the firſt 9. In the reign of Henry the 
ſecond the manner of collecting it appears to have 


3 Bedefordſcire Maner, Leftone | Civitas Lund. cordubanario regi- 
read. fer annum xxii lib. Sc. r xx 3. (Mag. rat. 2. Hen. II. 
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ad opus reging ii uncias auri. 
Herefordjcire. In Lene, &c. con- 
| ſuetud, et fræ peſitas manerii we- 
nente domina ſua (regina) in ma- 
ner. prefſentaret ei xwiii oras de- 
nar, ut efſet ipſa læto animo. 
Pryn. Append. to Aur. Reg. 
27 1. 
+ Cau'a coadunandi lanam re- 
fine. Domeſd. ibid. 
Civitas Landen. Prooleo ad 
lamp. ad reging. ¶ Mag. rot. 
fi. temp. Hen. II. ibid.) 
6 Vireumes Berkeſcire, xvi l. 
Nie cafa reginæ. (Mag. rot. 
Pit. 19.—22 Hen, II. ibid.) 


Madox hiſt. exch. 419.) 


Pro roba ad cus reging, 


guater xx i. & vi 1. viii d. 
( Mag. ret. 5 Hen. II. ibid. 
250.) ; 

8 Solere aiunt baròares reges 
Perſarum ac eee us 
civitates attribuere, hoc made; 
hac civitas mulieri redimiculum 
frebeat, hac in collum, Lec in 
crines, Oc, (Cic. in Verrem, 


lib. 3. cap. 33. 


9 See Madox Diſceptat. epiſ- 
tolar. 74. Pryn. Aur. Reg. Ap- 
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been well underſtood, and it forms a diftin head 
in the antient dialogue of the exchequer ® written 
in the time of that prince, and uſually attributed to 
Gervaſe of Tilbury. From that time downwards it 
was regularly claimed and enjoyed by all the queen 
conſorts of England till the death of Henry VIII; 
though after the acceſſion of the Tudor family tho 
collecting of it ſeems to have been much neglected: 
and, there being no queen conſort afterwards till 
the acceſſion w James I, a period of near ſixty 
years, it's very nature and quantity «became then 
a a matter of doubt; and, being referred by the king 
to the chief juſtices and chief baron, their report 
of it was ſo very unfavourable *, that his conſort 
ueen Anne (though ſhe claimed it) yet never 
thought proper to exact it. In 1635, 11 Car. I, 


a time fertile of expedients for raiſing money upon dor- 


mant precedents in our old records (of which ſhip- mo- 
ney was a fatal inſtance) the king, at the petition 


of his queen Henrietta Maria, iſſued out his writ* 


for levying it; but afterwards purchaſed it of his 
conſort at the price of ten kad pounds ; find- 
ing it, N . too trifling and troubleſome to 
levy. And when afterwards, at the reftoration, by 
the abolition of the military tenures, and the fines 
that were conſequent upon them, the little that le- 
gally remained of this revenue was reduced to almoſt 
nothing at all, in vain did Mr. Prynne, by a trea- 
tiſe wh:ch does honour to his. abilities as a painful 
and judicious antiquary, endeavour to excite queen 
Catherine to revive this antiquated claim. 


Another antient perquiſite belonging to the queen 


conſort, mentioned by all our old writers 3, and 
therefore only, worthy notice, is this; that on the 
taking of a whale on the coaſts, which is a royal fiſh, 
it ſhall. be divided between the king and queen ; the 


head only being the king's property, and the tail of 


© lib. 2. c. 26. 219 Rym. Fad. 721. : 
» Mr. Prynne, with ſome 3 Bracton, J. 3. c. 3. Brit- 


appearance oſ reaſon, inſinuates, ton, c. 17. Flet. J. 1. c. 4. 


that their reſearches were very & 46. - 
kuperficial (Aur. Reg. 125.) 
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it the queen's. De flurgione obſervctur, quod rex 
« jllum habebit integrum : de balena vero Jef, f rex 
« habeat 2 et regina caudam.” The reaſon of 
this whimſical diviſion, as aſſigned by our antient 
records *, was, to furniſh the queen's wardrobe with 
whalebone. 2 9 | | „ 
But farther: though the queen is in all reſpects a 


ſubject, yet, in point of the ſecurity of her life and 


erlon, ſhe is put on the ſame footing with the king. 
1 is equally treaſon (by the ſtature 25 Edw. III.) 


o compaſs or imagine the death of our lady the 


king's companion, as of the king himſelf; and ts 
riolate, or defile the queen conſort, amounts to the 
ſame high crime; as well in the perſon committing 
the fact, as in the queen herſelf, if conſeating. A 


law of Henry the eighth 5 made it treaſon alto for 


any woman, who was not a virgin, to marry the king 
without 3 thereof: but this law yas. 
ſoon after repea 


well on natural juſtice, as female modeſty. how- 


erer the queen be accuſed of any ſpecies of treaſon, - 


ſhe ſhall (whether conſort or dowager) be tried by 
the peers of parliament, as queen p i 
in 28 Hen. V111 | | | 
The huſband of a queen regnant, as prince George 
of Denmark was to queen Anne, is her ſubject, and 
may be guilty of high treaſon againſt her: but in 
the inſtance of conjugal infidelity, he is not ſubjected 
to the ſame „ reſtrictions. For which the rea- 
fon ſeems to be, that, if a queen conſort is unfaith- 


ful to the royal bed, this may debaſe or baftardize 


the heirs to the crown ; but no ſuch danger can be 


conſequent on the infidelity of the huſband to a queen 


remnant. wy 5 


A queen dozvager is the widow of the king, and as 


ſuch enjoys moſt of the privileges belonging to her 
25 queen conſort. But it is not high treaſon to con- 


ſpire her death; or to violate her chaſtity, for the 
lame reaſon as was before, alleged, becauſe the ſuc- 


hon to the crown is not thereby endangered. Yet 


4 Pryn. Aur. Reg. 327. s Stat. 33 Hen. VIII. & 21. 
Vor. I. | U | | 
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it treſpaſſing too 8 as © 
I 


n Boleyn was 


15 
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ſill, pro dignitate regali, no man cañ marry a queen 
dowager without Kg licence from the king, on 
ut: of forfeiting his lands and goods. This fir 
ward Coke © tells us was enacted in parliament in 

6 Hen. VI, though the ſtatute be not in print. But 
ſhe, though an alien born, ſhall ſtill be entitled 10 
dower after the king's demiſe, which no other alien 
is. A queen dowager, when married again tox 
ſubject, doth not M dignity, as peereſſes 
| __ do their peerage when they marry common- 

ers. For Catherine, queen dowager of Henry V, 
though ſhe married a private gentleman, Owen ay 


Meredith ap Theodore, commonly called Owen Ju- 


dor; yet, by the name of Katherine queen of Eng: P 
land, maintained an action againſt the biſhop of 2 
Carliſle, and fo, the queen dowager of Navarre mar. 1 
rying with Edmond earl of Lancaſter, brother to kin 1 
Eduard the firſt, maintained an action of dower ( 5 
ter the death of her ſecond huſband) by the name of Wl © 
queen of Navarre *. Þ | Ty 
The prince of Wales, or heir apparent to the 8 
crown, and alſo his royal conſort, and the prince : 
royal, or eldeſt daughter of the king, are likewiſe 5 
eculiarly regarded by the laws. For, by ſtatute 2; - 
Eav. III, to comnaſs or conſpire the death of te 
former, or to violate the chaſtity of either of the la. 15 
ter, are as much high treaſon as to conſpire the death 
of the king, or violate the chaſlity of the queen. if ©", 
And this upon the ſame reaſon, as was before giver; , 
| becauſe the prince of Wales is next in ſucceſſion to 8 
the crown, and to violate his wife might taint the fir 


blood royal with baſtardy ; and the eldeſt daughter 
of the king 1s alſo alone inheritable to the crown, 
failure of iſſue male, and therefore more reſpedtd . 
by the laws than any of her younger fifters ; inſo- ne 
much chat upon this, united with other (feodal) pri I ges 
ciples, while our military tenures were in force, te the 
king might levy an aid for marrying his eldeſt daugt- 


ter, and her only. The heir apparent to the crov Wl = 
: LI 5 
6 2 Inſt. 18. See Riley's Plac. Co. Litt. 37. 0. 


Parl. 72. $ 2 Inſt. 50 


' 
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is uſually made prince of Wales and earl of Cheſter, 
by ſpecial creation, and inveſtiture; but, being the 
Ling's eldeſt ſon, he is by inheritance duke of Corn - 
wall, without any new creation ?. . 

The reſt of the royal family may be conſidered in 
two different lights, according to the different ſenſes 
in which the term, royal family, is uſed. The larger 
ſenſe includes all thoſe, who are by any poſſibility 
inheritable to the crown. Such, before the revolu- 
tion, were all the deſcendants of William the con- 
queror; who had branched into an amazing extent, 
by intermarriages with the antient nobility. Since 
the revolution and act of ſettlement, it means the 
proteſtant iſſue of the princeſs Sophia; now compa- 
ratively few 1n number, but which in proceſs of time 
may poſſibly be as largely diffuſed. The more con- 
fined ſenſe Iker only _ are within 2 
certain degree of propinquity to the.reigning prince, 
and to — — — e law pays N 
ry regard and reſpect: but, after that degree is paſt, 
they fall into the rank of ordinary ſubjeds, and are 
ſeldom conſidered any farther, unleſs called to the 
ſueceſſion upon failure of the nearer lines. For, 
though collateral 93 is regarded indefi- 


nitely, with reſpect to inheritance or ſucceſſion, yet 


it is and can only be regarded within ſome certain 
limits in any other reſpect, by the natural conſtituti- 
on of things and the dictates of poſitive law. 5 
The younger ſons and daughters of the king, and 
other branches of the royal family, who are not in 
the immediate line of ſucceſſion, were therefore little 
farther regarded by the antient law, than to give them 
to a certain degree precedence before all peers and 
ublic officers, /as well eccleſiaſtical as temporal. 
is is done by the ſtatute 31 Hen. VIII. c. 10. 
which enacts, that no perſon except the king's chil- 
dren, ſhall preſume to tit or have place at the fide of 
the cloth 1 eſtate in the parliament chamber ; and 


' 98 Rep. x, Seld. tit. of hon. ſanguinity, in Law, tracts, Ate. 
3 n S 
dee Day on collateral Cone F 
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that certain great officers therein named ſhall hau 


| 1 above all dukes, except only ſuch as ſhal 


appen to be the king's ſon, brother, uncle, nephey, 


(Wich fir Edward Coke * explains to ſignify grand. 


1on or nepcs) or brother's or fiſter's ſon. Therefore, 
after theſe degrees are paſt, peers: or others of the 
bleed royal are entitled to no place or precedence ex- 
cept what beiongs to them by their perſonal rank or 


dignity, which made fir Edward Walker complain, 


that by the haſty creation of prince Rupert to be duke 
of Cumberland, and of the earl of Lenox to be duke 


of that name, previous to the creation of king Char- 


les's ſecond fon, James, to be duke of York, it might 


happen that their grandſons would have precedence 


of the grandions of the duke of York. 


Indeed, under the-deſcription of the king's children 


his grandſont are held to be included, without having 


recourſe to fir Edward Coke's interpretation of 5 
beau: and therefore when his late majeſty kin 
George II created his grandſon Edward, the fr 
ſon of Frederick prince of Wales deceaſed, duke of 


York, and referred it to the houſe of lords to ſettle 


kis place and PIES, they certified 3 that he 
ought to have place next to the late duke of Cumber- 
land the then king's youngeſt ſon; and that he might 
have a ſeat on the left Rand of the cloth of eſtate. 
But when, on the acceſſion of his preſent majeſty, 
thoſe royal perſonages ceaſed to take. place as the 
children, and ranked only as the brother and uncle, of 
the king, they alſo left their ſeats on the fide. of the 
cloth of eſtate : ſo that when the duke of Glouceiter, 
his majeſty's ſecond brother, took his ſeat in the 
houſe of peers *, he was placed on the upper end of 


the earls' bench (on which the dukes uſually fit) next 


to his royal highneſs the duke of York. And in 
1718, upon a queſtion referred to all the judges, by 
king George I, it was reſolved by the opinion of ten 
againſt the other two, that the education and care of 
al the king's grandchildren while minors, did belong 


: qlnfl- a6. 3.Londs Journ. 24 Apr. 176% 
2 Tracts, p. 301. I id. 10 Jan. 1765. 
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i right to his majeſty as king of this realm, even 


during their father's life “. 


But they all agreed, that 


the care and approbation of their marriages, when 
wn up, belonged to the king their grandfather. 
And the Judges have more recently concurred in opi- 


nion®, t 


at this care and approbation extend alſo to 


the preſumptive heir of the crown ; though to what 
other branches of the royal family the ſame did ex- 
tend they did not find preciſely determined. The 
moſt frequent inſtances of the crown's interpoſition 
go no farther than nephews and nieces ?; but exam- 
ples are not wanting of it's reaching to more diſtant 
coilateralss. And ſtatute 6 Henry VI before- 
mentioned, which prohibits the marriage of a queen 
cowager without the conſent of the king, affigns this 
reaſon for it:“ becauſe the diſparagement of the 
queen ſhall give greater comfort and example to 


other ladies of eſtate, 


who are of the blood royal, 


„more lightly to diſparage themſelves?.” There- 


fore by the ſtatute 28 Hen. VIII. c. 18. (repeal- 
ed, among other ſtatutes of treaſons, by 1 Ed 


VI. c. 12.) it was made 


w. 
high treaſon for any man 


to contract marriage with the king's children or re- 
puted children, his ſiſters or aunts e parte paterna, 
or the children of his brethren or ſiſters, being ex- 


5 Forteſc. Al. 401—440. 
Lords Journ. 28 Feb. 1972. 


Ses (beſides the inſtances 


232. 244 :—under Henry VIII, 
15 Rym. 26. 31. 
$8 To great nieces ; under Ed- 


tited in Forteſcue Aland) for ward II. 3 Rym..575. 644. To 


brothers and ſiſters 3 under king 


Edward III, 4 Rym. 392. 403. 
411. _ 508. 512. 549, 683: 


er Henry V, 9 Rym. 710, 


711, 741 :—under Edward IV. 
11 Rym. 564, 565. 590, 601. 
—under Henry VIII, 13 Rym. 
249, 423: —ajçnder Edw. VI, 
7 St. Tr. 3. 8. For nephews 
and nieces z under Henry III, 1 
Rym. 8 52: — inder Edward 
l, 2 Rym. 489: — under Ed- 
ward III, 5 Rym. 561: un- 
der Richard II, 7 Rym. 264: 
=under Richard III, 12 Rym. 


Frſt coufins ; under Edward III, 
5 Rym. 177. To ſecend, and 
third ccuſins; under Edward III, 
5 Rym. 729: — under Rich- 
ard II, 7 Rym. 225. — un- 
der Henry VI, 10 Rym. 322: 
under Henry VII, 12 Rym. 
529: inder queen Elizabeth, 
Camd. Ann. A. D. 1562. TO 
fourth couſins; under Henry VII, 
12 Rym. 329. To the blood- 
royal in general; under Richard 
II, 7 Rym. 787. 8 

9 Ril. plas. parl. 672. 
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aQly the ſame degrees, to which 3 is allowei 
by the ſtatute 31 Hen. VIII. before-mentionel. 
And now, by ſtatute 12 Geo. III. c. 11. no deſcen. 
dant of the body of king George II, (other than the 
iſſue of princeſſes married into foreign families) ii 
_ eapable of contracting matrimony, without the pre 
vious conſent of the king ſignified under the great 
ſeal ; and any marriage contracted without ſuch con- 
ſent is void. Provided, that ſuch of the ſaid deſcen- 
dants, as are above the age of twenty-five, may after 
a twelvemonth's notice given to the king's pri | 
council, contract and ſolemnize marriage without the 
conſent of the crown; unleſs both houſes of parliz- 
ment ſhall, before the expiration of the ſaid year, 
expreſsly declare their diſapprobation of ſuch intend. 
ed marriage. And all perſons ſolemnizing, aſſiſting, 
or being preſent at, any ſuch prohibited marriage, 
mall incur the penalties of the — of premunire 


of PzrzONs. 


CHAPTER THE FIFTH. 


or THE COUNCILS BELONGING 
To THE KING. 


# 


Tar third point of view, in which we are to con- 
ſider the king, is with regard to his councils: For, 
in order to afliſt him in the diſcharge of his duties, 
the maintenance of his dignity, and the exertion of 
his prerogative, the law hath aſſigned him a diverſity 
of councils to adviſe with. _ Wm” 3 

1. The firſt of theſe is the high court of parlia- 
ment, whereof we have already treated at large. 

2. Secondly, the peers of the realm are by their 
birth hereditary counſellors of the crown, and may 
be called together by the king to impart their advice 
in all matters of importance to the realm, either in 
time of parliament, or, which hath been their princi- 
pal uſe, when there is no parliament in being. Ac- 
cordingly Bracton *, ſpeaking of the nobility of his 
time, ſays they might properly be called © conſules, 
« a conſulendo + reges enim tales fibi aſſociant ad conſu- 
« lendum.”” And in our law books“ ut is laid down, 
that peers are created for two reaſons: 1. Ad conſu- 
lendum. 2. Ad defendendum, regem on which ac- 
count the law gives them certain great and high pri- 


'*Qn. Lit. 716. 2.7 Rep. 34. 9 Rep. 49. 1a 
a Ons | Rep. 96. aged 
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vileges: ſuch as freedom from arreſts, Oc. even es 
no paritament is _ : becauſe it intends, that they 
are always aſſiſting the king with their counſe!s for 


the commonwealth, or keeping the realm in ſafety 


by their proweſs and valour. | 
Inftances of conventions of the peers, to adviſe the 
king, have been in former times very frequent ; tho' 
now fallen into diſuſe, by reaſon of the more regular 
meetings of parliament. Sir Edward Coke; gives us 
an extract of a record, 5 Hen. IV, concerning an 
exchange of lands between the king and the earl of 
Northumberland, wherein the value of each was 
agreed to be ſettled by advice of parliament (if any 
ſhould be called before the feaſt of ſaint Lucia) or 


' otherwiſe by advice of the grand council of peers 


which the king promiſes to aſſemble before the ſaid 
feaſt, in caſe no parliament ſhall be called. Many 
other inſtances of this kind of mecting are to be 
found under our antient kings; though the formal 
method of convoking them j 
eff, that when king Charles I. in 1640 iflued out 
writs under the great ſeal to call a great council 
of all the peers of England to meet and attend his 
majeſty at York, previous to the meeting of the long 
parliament, the earl of Clarendon 4 mentions it as a 
new invention, not before heard of; that is, as he 
explains himielf, ſo old, that it had not been prac- 


tiſed in ſome hundreds of years: But, though there 


had not fo * before been an inſtance, nor has 
there been any 
lemn a manner, yet, in caſes of emergency, our 
princes have at ſeveral times thought proper to call 
for and conſult as many of the nobility as could 
eaſily be got together; as was particularly the caſe 
with king James the ſecond, after the landing of 
the prince of Orange; and with the prince of 
Orange himſelf, before he called that convention 
parliament, which afterwards called him to the 


'. throne. | 


Beſides this general meeting, it is uſually looked 
) x Inſt. 110. 5 + Hiſt. b. 2. | 


ad been ſo long left 


nce, of — them in ſo ſo- 


Ts of PII — 


upon to be the right of each particular peer of the 
realm to demand an audience of the king, and to lay 
before him, with decency and reſpect, ſuch matters 
25 he ſhall judge of importance to the public weal. 
And therefore, in the reign of Edward II, it was 
made an article of impeachment in parliament againſt 
the two Hugh Spencers, father and ſon, for wich 
they were baniſhed the kingdom, © that they by 
« their evi] covin would not ſuffer the great men of 
the realm, the king's good counſellors, to ſpeak 
« with the king, or to come near him ; but bs + in 
the preſence and hearing of the ſaid Hugh the fa- 
« ther and Hugh the ſon, or one of them, and at 
their will, 455 according to ſuch chings as pleaſed 
* them $9” » E 5 

3. A third council belonging to the king, are, 
according to fir Edward Coke ©, his judges of the 
rourts of law, for law matters. And this appears 
frequently in our ſtatutes, particularly 14 Edw. III. 
x. 5. and in other books of law. So that when the 
king's council is mentioned generally, it muſt be de- 
fined, particularized, and underſtood, ſecundum ſubjec- 
lam maieriam : and, if che ſubject be of a legal na- 
ture, then by the kmg's couneil 1s. underſtood his 
council for matters of law ; namely, his judges. 
Therefore when by ſtatute 16 Ric. II. c. 5. it was 
made a high offence to import into this kingdom any 
papal bulles, or other proceſſes from Rome; and it 
was enacted, that the offenders ſhould be attached by _ 
their bodies,, and brought before the king and his. 
council to. anſwer for fuck offence; here, by the ex- 

reſſion of the king's council, were underſtood the 

ing's py ry his courts of juſtice, the ſubject mat- 
ter being legal: this being the general way of inter- 
preting the word, council 7. . 1 
4. But the principal council belonging to the king 
1s his privy council, which is generally called, by, 
way of eminence, the council. And this, according to 


fr Edward  Coke's deſcription of it *, is a noble, 


5 | 
4 Inſt, 53. | 7 3 Inſt. 125 
© 1 Inſt. 110. --.Tq Inf. $4 
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honourable, and reverend aſſembly, of the king and 
ſuch as he wills to be of his privy council, in the 
a, court or palace. The king's will is the ſole 
conſtituent of a privy counſellor : and this alſo regu- 
lates their number, which of antient time was _ 
or thereabouts. Afterwards it encreaſed to ſo large 
a number, that it was found inconvenient for ſecreſy 
and diſpatch ; and therefore king Charles the ſecond 
in 1679 limited it to thirty : whereof fifteen were to 
be the principal officers of ſtate, and thoſe to be 


counſellors, virtute officii z and the other fifteen were 


compoled of ten lords and five commoners of the 


| king's chooſing 9. But ſince _that time the- number 


has been much augmented, and now continues indefs 
nite. At the ſame time alſo the antient office of 
lord prefident of the council was revived in the per- 
fon of Anthony earl of Shaftſbury ; an officer, that 


by the ſtatute of 31 Hen. VIII. c. ro. has prece- 


dence next after the lord chancellor and lord treaſu- 


. 


Privy counſellors are made by the king's nomina- 
uon, without either patent or grant; and, on taking 
the neceſſary oaths, they become immediately privy 
counſellors during the life of the king that chooſes 
them, but ſubject to removal at his diſcretion. 

As to the gualifications of members to fit at this 


board; any natural born ſubject of England is ca- 


pable of being a member of the privy council: tak- 
ing the proper oaths for the ſecurity of the govern- 
ment, and the teſt for ſecurity of the church. Bui, 
in order to prevent any perſons under foreign attach- 
ments from inſinuating themſelves into this important 
truſt, as happened in the reign of king William in 
many inſtances, it is — by che act of ſettle- 


ment ®, that no perſon born out of the dominions of 
the crown of England, unleſs born of Engliſh pa. 


rents, even though naturalized by parliament, ſhall 


be capable of being of the privy council. 


The duty of a privy counſellor appears from the 
oath of office *, which conſiſts of ſeven articles: 


9 Temple's Mem. part 3. 1 4 Inſt. 54. 
© Stat. 12 & 13 Wuül. III. c. 2. 
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1. To adviſe the king according to the beſt of his 
cunning and diſcretion. 2. To adviſe for che king's 
honour and good of the public, without partiality 
through affection, love, meed, doubt, or dread. 3. 
To keep the king's counſel ſecret. 4. To avoid cor- 
ruption. 5. To help and ftreagthen the execution 
of what ſhall be there reſolved. 6. To withſtand all - 
PR who would attempt the contrary. And, laſt- 
y, in general, 7. To obſerve, keep and do all that a 
od and true counſellor ought to do to his ſovereign 
ord. 3 — 
The power of the privy council is to inquire into 
all offences againſt the government, and to commit 
the offenders to ſafe cuſtody, in order to take their 
trial in ſome of the courts of law. But their juriſ- 
diction herein is only to inquire, and not to puniſh : 
and the perſons committed by them are intitled to 
their habeas corpus by ſtatute 16 Car. I, c. 10, as 
much as if committed by an ordinary juſtice of the 
peace. And, by the ſame ſtatute, the court of ftar- 
chamber, and the court of requeſts, both of which 
conſiſted of privy counſellors, were diffolved : and it 
was declared illegal for them to take cognizance of 
any matter of property, belonging to the ſubjects of 
this kingdom. But, in plantation or admiralty cau- 
55 which arife out of the juriſdiction of this king- 
om; and in matters of lunacy or idiocy *, being a 
2 flower of the prerogative; with regard to 
theſe, although they may eventually involve queſti- 
ons of extenfive property, the privy council conti- 
nues to have cognizance, being the court of appeal in 
ſuch cafes ; or, rather the appeal lies to the king's 
majeſty himſelf in council. Whenever alſo a queſtion 
ariſes between two provinces in America or elſewhere 
as concerning the extent of their chartersand che Uke 
the king in his council exerciſes original juriſdiction 
therein, upon the principles of feodal — 
And ſo likewiſe when any perſon claims an iſland or 
a province, in the nature A feodal principality, by 
grant from the king or his anceſtors, the determina- 


23 P. Was. 208. 
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tion of. that right belongs to his majeſty in council | 


as was the caſe of the earl of Derby with regard to 
the iſle of Man in the reign of queen Elizabeth, and 
the earl of Cardigan and others, as repreſentative 
of the duke of Montague, with relation to the iſland 
of St. Vincent in 1764. But from all the domini- 


ons of the crown, excepting Great' Britain and Ire. 


land, an appellate juriſdiction U che laſt reſort) is 
veſted in the fame tribunal; which uſually exerciſes 
it's judicial authority in a committee of the whole 
privy council, who hear the allegations and proofs, 
and make their report to his majeſty in council, by 
whom the judgment is finally given. | 

The privileges of privy counſellors, as ſuch, (ab- 
ſtrated from their honorary -precedence 3) conſiſt 
principally in the ſecurity which the law has given 
them againſt attempts and conſpiracies to deſtroy 
their lives. For, by ftatute 3 Hen. VII. c. 14. if 
any of the king's ſervants, of his houſeſhold, con- 
ſpire or imagine to take away the life of a privy 
counſellor, it is felony, though nothing be done upon 
it. The reaſon of making this ſtature, fir Edward 
Coke! tells us, was becauſe ſuch a conſpiracy was, 
juſt before this parliament, made by ſome of king 
* the ſeventh's houſehold ſervants, and preat 
miſchief was like to have enſued thereupon. This 
extends only to the king's menial ſervants. But the 
ſtatute 9 Ann. c. 16. goes farther, and enacts, that 
any perſon that ſhall unlawfully attempt to kill, or 


ſhall unlawfully aſſault, and ſtrike, or wound, any | 


privy counſellor in the execution of his office, ſhall 
be a felon without benefit of clergy. This ſtatuie 
was made upon the daring attempt of the ſieur 
Guiſcard, who ſtabbed Mr. Harley, afterwards ear] 
of Oxford, with a ꝓenknife, when under examina- 


tion for high crimes in a committee of the privy 


council. 


The diſſelution of the privy council depends upon 


the king's pleaſure; and he may, whenever he thinks 
proper, diſcharge. any particular member, or the 


3 See page 413. 4 3Inſt. 38. 


| Baax1, 
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whole of it, and appoint another. By the common | 
law alſo it was diſſolved ipſo fafo by the king's de- F 
miſe; as deriving all it's authority from him. But 

now, to prevent the inconveniencies of having no 

council in being at the acceſſion of a new prince, it 

i; enacted by ſtatute 6 Ann. c. 1 that the privy ooun-„ 

cil ſhall continue for fix months after the demiſe of 
3 unleſs ſooner determined by the ſuc- 

ceſſor. | | 
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+ EHAPTER THE SIX TR. 
OF THE KING's DUTIES. 


I Proceed next to the dutics, incumbent on the king 
by our conſtitution ; in conſideration of which duties 
his dignity and prerogative are eſtabliſhed by the 

- laws of the land: it being a maxim 1n the law, that 
protection and ſubjection are reciprocal*. And 
theſe reciprocal duties are what, I apprehend, were 
meant by the convention in 1688, when they de. 
"I clared that king James had broken the original cen. 
tra? between king and people. But however, a 
the term of that original contract were in ſome mes. 
ſure diſputed, being alledged to exiſt principally in 
theory, and to be only deducible by reaſon and the 
rules of natural law; in which deduction different 
underſtandings might very conſiderably differ; it 
Vas, after the revolution, judged proper to declare 
theſe duties expreſsly, and to reduce that contract to 
a plain certainty. So that, whatever doubts might 
be former!y raiſed by weak and ſcrupulous minds 
about the exiſtence of ſuch an original contract, they 
muſt now entirely ceaſe; eſpecially with regard to 
every prince, who hath reigned ſince the year 1688. 
The principal duty of the king is, to govera his ar 


people according to law. Nec regibus infinita aut libe- A 
ra Tae was the conſtitution of our German an- mee 
ceſtors on the continent . And this is not onl? cou 


conſonant to the principles of nature, of liberty, f ute 
reaſon, and of ſociety, but has always been eſteem : ver 
ed an expreſs part of the common law of Eoglanc, peri: 
| even when prerogative was at the higheſt” ** The bop 
« Ling,” faith Bracton ?, who wrote under Henry the 1 


57 Rep. 5- Tac de mor. Germ. c. 7. 7 J. 1. 0 3 


—— 
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« and to the law;, for the law maketh the king. 
„Let the king therefore render to the law, what 


« the law has inveſted in him with regard to 


others; dominion and 13 for he is not 
« truly king, where will an 
« the law.“ And again 5; the king alſo hath a 


« ſuperior, namely God, and alſo the law, by which 
« he was made a king.” Thus Bratton : and For- 


teſcue alſo 9, having firſt well NET, e between, 


a monarchy - abſolutely and deſpotically regal, which | 


is introduced by conqueſt and violence, and a poli- 
tical or civil monarchy, which ariſes from mutual 


conſent ; (of which laſt ſpecies he aſſerts the govern- 


ment of England to be) immediately lays it down as 
a principle, that that the king of England muſt 
rule his people according to the decrees of the laws 
© thereof: inſomuch that he is bound by an oath at 
" his coronation to the obſervance and keeping of his 
" own laws.” But, to obviate all doubts and diffi- 
culties concerning this matter, it is expreſsly declar- 
ed by ſtatute 12 and 13 W. III. c. 2. that the 


„laws of England are the birthright of the peopls 
thereof; nd all the kings and queens who ſhall _ 


" aſcend the throne of this realm ought to adminiſter 
" the government of the ſame according to the ſaid 
"laws; and all their officers and miniſters ought to 
" ſerve them reſpectixely according to theſame : and 
"therefore all the laws and ſtatutes of this realm, for 
* fecuring the eftabliſhed religion, and the rights and 
" tberties of the people thereof, and all other laws 
and ſtatutes of the ſame now in force, are ratified 
"and confirmed accordingly.” “ oe: 
And, as to the terms w the original contract be- 
tween king and people, theſe I apprehend to be now 


couched in the coronation oath, which by the ſta- 


tute 1 W. & M. Rt. 1. c. 6. is to be adminiſtered to 
very king and queen, who ſhall ſucceed to the im- 
perial crown of theſe realms, by one of the archbi- 
ſhops or biſhops of the realm, in the preſence of all 
lhe people; who on their parts do reciprocally take 
"4:3. e. 16. C. 3. „„ .36 | 
. 


c 


II.“ ought not to be ſubject to man, but to God, 


pleaſure rules, an not 
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the oath of allegiance to che crown. This coronz- 
tion wp is —_— in the A e terms: 

** The archbiſhop or biſbop ſhall "ſay, Will you ſo- 
« lemnly hs, te | — 
„ this kingdom of England, and the dominions there- 
** toggelonging, according to the ſtatutes in parlia, 
ment agreed on, and the laws and cuſtoms of the 
* fame ?—T he king or queen ſball ſay, I ſolemnly pro- 
* miſe ſo to do. Arebbiſbop er biſbop. Will you 
to your power cauſe law and juſtice, in mercy, to 
be executed in all your judgments ?—Ming or queen, 
I will. Archlifhop or biſhop. Will you to the 
** utmoſt of your power maintain the laws of God, 
© the true profeſfion of the goſpel, and the proteſtant 
** reformed religion eſtabliſhed by the law? And 
© will you preſerve unto the biſhops and clergy of 
* this realm, and to the churches committed to their 


(charge, all ſuch rights and privileges as by law 


do or ſhall appertain unto them, or any of them!— 
* Kirg or queer. All this I promiſe to do.—— {fer 
* this the king or queen, laying his or her hand upon the 
* holy goſpels, ſpall ſay, The things which I have 
here before promiſed I will perform and keep: 
**ſo help me God: and then ſtall hiſs the, book.” 
This is the form of the coronation oath, as it 1 
now preſcribed by our laws; the principal articles of 


which appear to be at leaſt as antient as the mirror 


of juſtice ?, and even as the time of Bracton “: but 
the wording of it was changed at the revolution, be- 
cauſe (as the ftatute alleges) the oath itſelf had been 
framed in doubtful words and expreſſions, with rela- 
tion to antient laws and conftitutions at this time 
unknown *, However, in what form ſoever it be 


cap. 1. C 2. here tranſcribe. Ceo e le ſere- 
J. 3. tr. I. c. 9. 8 ent que le roy jurre @ ſuun cee. 
In the old folio abridgment Kt. : que il gardera et meinte. 
of the ſtatutes, printed by Let- nera lex droites et les franchiſes 


tou and MachLnia .n the reign de ſeynt eſgliſe grauntes auncien- 


of Edward IV, ¶ penes me) there ment des droitez roys chriflier 
is preſerved a copy of the old dEngletere, et quil gardera toutes 
coronation oath j which, as the ſez terres foncure er dignitt! 
book is extremely ſcarce, I will dreiturebx et ſranks del coron di 


i 
wear to govern the people of 


* ad. , et in 4 


e e ma 22 ß ˙ . ̃ —rgd˙!.., mm ̃ 


wa 
©. 


* 
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conceived, tis is moſt indiſputabty a fundamental 
and original expreſs contract ; though doubtleſs t 
duty of protection is impliedly as much incumbent 
on the ſovereign before coronation as after; in the 
ſame manner as allegiance to the king becomes the 
duty of the ſubje immediately on the deſcent of 
the crown, before he has taken the oath of allegiance, 
or whether he ever takes it at all. This reciprocal 
duty of the fubjeA will be confilered in its 2 
place. At preſent we are only to obſerve, t 

the king's part of this original contract are expreſſ- 


ed all the duties that a monarch can owe to his peo- 


ple: viz. to govern according to law; to execute 


judgment in mercy, and to maintain the eſtabliſhed - 


religion. . And, with reſpect to the latter of theſe 
three branches, we may farther remark, that by the 
act of union, 5 Ann. c. 8._ two preceding ſtatutes 
are recited and confirmed; the one of the parliament 
of Scotland, the other of the parliament of 


England: which ena; the former, that every king 


at his acceſſion ſhall take and ſubſcribe an oath, to 


preſerve the proteſtant religion and preſbyterian 


church government in Scotland ; the latter, that at 
his coronation he ſhall take and ſubſcribe a ſimilar 
oath, to preſerve the ſettlement of the church of 
England within England, Ireland, Wales, and Ber- 
wick, and the territories thereunto belonging. 


at in 


rialme dEngleters en tout maner 
dentier te ſanx null maner dame- 
ruſement, et lex droitex diſpergez 
dilapidez ou ferdux de la corone a 
ſcun foiair reappeller en launnen 
date, et quil gardera le peas de 
ſeynt efgiiſe et al clergie et al 


people de bon accardey, et quil face 


faire en toutes ſes jugementes 
ervel et droit juſtice cue diſcretion 
* miſericorde, et quil grauntera a 
lerure lea leyes et cuftumez au 
dale, et a ſour fciar ies face 
garder et affirmer zue Jes gertes 


du people avont faites et eſtica, 


et les malveys leyz et cuſlumes de 
tout e et ferme peas et ela- 


blie al people de ſoun roialme en 
ceo garde e gardera a ſeun poiair : 
come Dieu luy aide. ( Tit. ſacra- 
mentum regs, fol. m. ij.) Pryn- 
ne has alſo given us a copy of 
the coronation oaths of Richard 
II, (Signal Loyalty. II. 246.) 
Edward VI, (ibid. 251.) 
roxy I, and Charles I. Ci. 
2.) { 
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CcHAPTER THE SEVENTH: 


or ruf KING's PREROGATIVE 


A I was obſerved in a former chapter q, that one of 
the principal bulwarks of civil liberty, or (in other 
words) of the Britiſh conſtitution, was the limitation 
of the king's prerogative by bounds fo certain and no- 
torious, that it is impoſſible he ſhould ever, exceed 
them, without the conſent of the people, on the one 
hand ; or without, on the other, a violation of that 
original contract, which in all ſtates impliedly, and 
in ours moſt expreſsly, ſubſiſts between the prince 
and the ſubject. It will now be our buſineſs to con- 
© fiderthisprerogative minutely ; to demonſtrate it's ne- 
_ - ceſſity in general; and to mark out in the moſt important 
inſtances it's particular extent and reſtrictions: from 
which confiderations this concluſion will evident) 
follow, that the powers, which are veſted in tle 
crown by the laws of England, are neceſſary for the 
ſupport of ſociety; and do not intrench any farther 
on our natural liberties, than is expedient for the 
maintenance of our civil. | . | 
There cannot be a ſtronger proof of that genuine 
freedom, which is the boaſt of this age and countr!, 
than the power of difgufling and examining, wit 


decency and reſpect, the limits of the king's prerogi- 


| 3 chap. 1. page 143. 


— 
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a 2 It was ranked among the arcana imperii + 


and, like the myſteries of the bona dea, was not ſuf- 


fered to be pried into by any but ſuch as were initi- 


ated in its ſervice ; becauſe perhaps the exertion of 
the one, like the ſolemnities of the other, would not 


bear the inſpection of a rational and ſober inquiry. 
The glorious queen Elizabeth herſelf made no ſcru- 


ple to direct her parliaments to abſtain from diſcour- 


ling of matters of ſtate ; and it was the conſtant 
language of this favourite princeſs and her miniſters, 


that even that auguſt aſſembly, “ ought not to deal, 


„to judge, or to meddle, with her majeſty's prero- 
gative-royal 5.” And her ſucceſſor, king James the 
firſt, who had imbibed high notions of 'the divinity 
of regal ſway, more than once laid it down in his 


ſpeeches, that, as ii is atheiſm and blaſphemy in a 
creature to diſpute what the deity may do, fo it is 


© preſumption and ſedition in a ſubject to diſpute 
„what a king may do in the height of his power; 
„ good chriſtians, he adds, will be content with 
God's will, revealed in his word; and good ſub- 


« jects will reſt in the king's will, revealed in Lis | 


* Jaw.” | 


But, xhacever might be the ſaneiments of ſome: of 


our princes, this was never the language of our anti- 


ent conſtitution and laws. The limitation of the re- 
| authority was a firſt and eſſential principle in all 
e Gothic ſyſtems of government eſtabliſhed in Eu- 


rope; though gradually driven out and overborne, by 


violence and chicane, in moſt of the kingdoms on 


the continent. We have ſeen, in 1 
e 


ter, che ſentiments of Bracton and Forteſcue, at t 


diſtance of two centuries from each other. And fir 
Henry Finch, under Charles the firſt, after the lapſe 


of two centuries more, though he lays down the law 
of prerogative in very ſtrong and emphatical terms, 
yet qualifies it wich a general reſtriction, in regard 


4 Dewes. 4 
S Toid, * 


tive. A topic, that in ome former ages was thought 
doo delicate and ſacred to be profaned by the pen of 


King James's works. 557. 531. 
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to the liberties of the people. « The king hath 


© a prerogative in all things, that are not injurious 


© to the ſubject; for in them all it muſt be remem- 
e bered, that the king's prerogative ftretcheth not to 


the doing of any wrong.“ Nibil enim aliud poteft 


rex, niſi id ſolum quod de jure poigſi. And here it may 
be ſome ſatisfaction to remark, how widely the civil 
law differs from our own, with regard to the autho- 
rity of the laws over the prince, or i a civilian 


would rather have expreſſed it) the authority of the 


2 over the laws. It is a maxim of the Engliſh 


w, as we have ſeen from Bracton, that © rex debet 


« efſe ſub lege, quia lex facit regem: the imperial law 


„ will tell us, that, “ in omnibus, imperatoris excipitur 


% fortuna ; cut ipfas leges Deus 2 9,” We ſhall 


not long heſitate to which of them to give the prefe- 
rence, as moſt conducive to thoſe ends for which ſo- 


cieties were framed, and are kept together; eſpecially 
as the Roman lawyers themſelves ſeem to be ſenſible 
of the unreaſonableneſs of their own confiitution. 
&« Decet tamen principem,” ſays Paulus, * ſervare le- 
« ges, 222 ſolutus 'eft o. This is at once laying 
down the 

ſame time acknowledging it's abſurdity. 

By the word prerogative we uſually underſtand that 
ſpecial pre-eminence, which the king hath, over and 
above all other perſons, and out of the ordinary 
courſe of the common law, in right of his regal dig- 
nity. It fignifies, in it's etymology, from pre and 
_ rogo) ſomething that is required or demanded before, 
or in preference to, all others. And hence it fol- 
lows, that it muſt be in it's nature ſingular and ec- 


centrical; that it can only be applied to thoſe rights 


and capacities which the king enjoys alone, in con- 
tradiſtinction to others, and not to thoſe which he 
enjoys in common with any of his ſubjects; for if 
once any one prerogative of the crown could be held 
in common with the ſubject, it would ceaſe to be pre- 


rogative any longer. And therefore Finch * lays it 


7 Finch I. 84, 85. 2 . 32. 1. 23. 
8s Bracton. J. 3. tr. 1. c. 9. 3 Finch. L. 85. 
9 Now. 105. \. 2. VVV 


3 


principle of deſpotic power, and at the. 


14 


"= 


down as a maxim, that the prerogative 1s that law 
in caſe of the king, which is law in no caſe of the 
ſubjet. Rs, 

Prerogatives are either dire? or incidental. The 
dired are ſuch. poſitive ſubſtantial parts of the royal 
character and authority, as are rooted in and ſpring 
from the king's political perſon, er, by 
itſelf, without reference to any other extrinſic cir- 
cumſtance; as the right of ſendingambaſſadors, of ere - 
ating peers, and of making war or peace. But ſuch 
prerogatives as are incidental bear always a relation to 

bnelling elſe, diſtin from the king's perſon; and 
are indeed only exceptions, in favour of the crown, to 
thoſe general. rules that are eſtabliſhed for the reſt 
of the community: ſuch as, that no coſts ſhall be 
recovered againft the king ; that the king can never 
be a joint-tenant ;. and that his debt ſhall be prefer- 
red before a debt to any of his ſubjects. Theſe, and 
an infinite number of other inſtances, will be better 


underſtood, when we come regularly to confider the 


rules themſelves, to which theſe incidental preroga- 
tives are exceptions. And therefore we will at pre- 
ſent only dwell upon the king's ſubſtantive or direct 
prerogative. 5 | | | 

Theſe ſubſtantive or direct prerogatives may again 
be divided into three kinds: being ſuch as regard, 


firſt, the king's royal character; ſecondly, his royal 


authority; and, laſtly, his royal income. Theſe are 
neceſſary, to ſecure reverence to his perſon, obedience 
to his commands, and an affluent ſupply for the ordi- 
nary expences of government ; without all of which 
x is impoſſible to maintain the executive power in 


due independence and vigour. Yet in every branch 
of this large and extenſive dominion, our free conſti- 


tution has interpoſed ſuch ſeaſonable checks and re- 
ſtrictions, as may curb it from trampling on thoſe 
kberties, which it was meant to ſecure and eftabliſh. 
The enormous weight of prerogative, if left to itſelf, 
(as in arbitrary governments it is) ſpreads havoc and 
deſtruction among all the inferior movements: but, 
when balanced and regulated (as with us) by its pro- 


per counterpoiſe, timely and judiciouſly applied, it's 
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N are then equable and certain, it invigorates 
the whole machine, and enables every part to anfwer 
the end of it's conſtruction. 3 
In che preſent chapter we ſhall only conſider che 
two firſt of theſe diviſions, which relate to the king's 
pounce! character and huthority : or, in other words, 
is dignity and regal pezver ; to which laſt the name 
of prerogative is frequently narrowed and confined, | 
The other diviſion, which forms the royal revenue, 
will require a diſtin examination; according to the 
known diſtribution of the feodal writers, who diſtin- 
guiſh the royal prerogatives into the majora and mi- 
nora regalia, in the latter of which claſſes the rights of 
the revenue are ranked. For, to uſe their own words, 
major regalia imperii pre-eminentiam ſpedant ; mi. 
& nora vero ad commodum pecuniarium immediate alli. 
& nent ; &f hec proprie fiſcalid ſunt, et ad jus fiſei perti. 
ST ".” 1 Sg 
Firſt, then, of the royal dignity. Under every 
monarchical eſtabliſhment, it is neceſſary to diſtin- 
guiſh the prince from his ſubjects, not only by the 
outward pomp and decorations of majeſty, but alſo 
by aſcribing to him certain qualities, as inherent in 
his royal capacity, diſtin from and ſuperior to thoſe 
- of any other individual in the nation. For, though 
a philoſophical mind will conſider the royal perſon, 
merely as one man appointed by mutual conſent to pre- 
ſide over many others, and wiil pay him that reve- 
rence and duty which the principles of ſociety demand, 
yet the maſs of mankind will be apt to grow inſolent 
and refractory, if taught to conſider their prince asa 
man of no greater perfection than themſelves. The 
law therefore aſcribes to the king, in his high political 
character, not only large powers and emo:uments, 
which form his prerogative and revenue, but likewiſe 
certain attributes of a great and tranſcendant nature; 
by which the people are led to conſider him in the 
light of a ſuperior being, and to pay him that awful 
reſpect, which may enable him with greater cale to 
carry on the buſineſs of government. This is what 


- Peregrin. de jure fiſc. I. 1. c. 1. num. > 
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I underſtand by the royal dignity, the ſeveral 
branches of which we will now proceed to examine. 
1. And, firſt, the law aſcribes to the king the at- 
tribute of ſovereignty, or pre-eminence. Rex gf. 
« vicarius, ſays Bracton , et miniſter Dei in terra: 
« omnis guidem ſub eo eft, et ip/e ſub nullo, niſi tantum 
4 ſub Deo,” He is ſaid to have imperial dignity; and 
in charters before the conqueſt is frequently ſtiled ba/i- 
lus and imperator, the titles reſpectively aſſumed by 
the emperors of the eaſt and weſt *. His realm is 
declared to be an empire, and his crown imperial, by 
many acts of parliament, particularly the ſtatutes 24 
Hen. VIII. c. 12. and 25 Hen. VIII. c. 287; 
which -at the fame time declare the king to be the 
ſupreme head of the realm in matters both civil and 
eccleſiaſtical, and of conſequence inferior to no man 
upon earth, dependent on no man, accountable to no 
man. F thi. there prevailed a ridiculous notion, 
propagated by the German and Italian civilians, that 
an emperor could do many things which a king could 
not, (as the creation of notaries and the like) and 
that all kings were in ſome degree ſubordinate and 
ſubject to bo emperor of Germany or Rom̃e. The 
meaning therefore of the legiſlature, when it uſes 
theſe terms of emfire aud imperial, and applies them 
to the realm and crown of England, is only to aſſert 
that our king is equally ſovereign and independent 
within theſe his dominions, as any emperor is in his 
empire o; and. owes no kind of ſubjection to any 
other potentate upon earth. Hence it 1s, that no 
ſuit or action can & brought againſt the king, even 
in civil matters, becauſe no court can have juriſdic- 
tion over him. For all juriſdiction implies ſuperio- 
ry of power: authority to try would be vain and 
idle, without an authority to redreſs; and the ſen- 
tence of a court would be contemptible, unleſs that 
court had power to command the execution of it ; 


TA 1. c. 8. s Rex allegavft, quod ipfo ome 
4Seld. tit of hon. I. 2. nes /ibertates haberet in regno ſuo, 


dee allo 24 Geo. II. c. 24. guas imperator vendicabat in im- 
3 Geo. III. C. 27. 5 Perio. (M. Paris, A. 2. 109 5.) 
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but who, ſays Finch ?, ſhall command the king 
Hence it is likewiſe, that by law the perſon of FA 
king is facred, even though the meaſures purſued 
in his reign be completely tyrannical and arbitrary; 

for no juriſdiction upon earth has power to try him 


in a criminal way; much leſs to condemn him to pu- ; 


niſhment. If _ foreign juriſdiction had this pow. 

er, as was formerly claimed by the pope, the inde- 

ndence of the kingdom would be no more: and, 

f ſuch a power were veſted in any domeſtic tribunal, 

there would ſoon be an end of the conſtitution, by 

deftroying the free agency of one of the conſtituent 
parts of the ſovereign legiflative power. 

Are then, it may be aſked, che ſubjects of England 
totally deſtitute of remedy, in caſe the crown ſhould 
invade their rights, either by private injuries, or 
public oppreſſions? To this we may — chat 
the law has provided a remedy in both caſes. - 

And, firſt, as to private injuries: if any perſon 
has, in point of property, a juſt demand upon the 
king, he muſt petition him in his court of „er 
where his chancellor will adminiſter right as a matter 


of grace, though not upon compulſion 2. And this 


is entirely conſonant to what is laid down by the 
writers on natural law. A ſubject, ſays Puffen- 


« dorf?, ſo 1 4 as he continues a ſubject, hath no 


© way to oblige his prince to give him his due, when 
* he refuſes it; though no wiſe prince will ever re- 
« fuſe to ſtand to a lawful contract. And, if the 
% prince "hey the ſubject leave to enter an action 
« againft him, upon ſuch contract, in his own courts, 
the action itlelf proceeds rather upon natural 
« equity, than upon the municipal laws.” For the 
end of ſuch action is not to compel the prince to ob- 
ſerve the contract, but to ee him. And, as to 
perſonal wrongs; it is well obſerved by Mr. Locke“, 
« the harm which the ſovereign can do in his own 
„ perſon not being likely to happen often, nor to 


7 Finch. I. 84. „ Law. of N. and N. b. 8. 
0 Finch. I. 255. 87e b. c. 10. 
15. en Gov. p. 2. . 205 
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« extend itſelf far; not being able by his fingle 
« ſtrength to ſubvert the laws, nor oppreſs the body 
« of the people, (ſhould any prince have ſo much 
« weakneſs and ill-nature as to endeavour to do it) 


« —he inconveniency therefore of ſome particular 


a miſchiefs, that may happen ſometimes, when a 


« heady prince comes to the throne, are well recom- 


« penſed by the peace of the public and ſecurity 


« of the government, in the perſon of the chief 


© magiſtrate being thus ſet out of the reach of dan- 


Ne ext, as to caſes of ordinary, public oppreſſion, 
where the vitals of the conſtitution are not attacked, 


the law hath alſo affigned a remedy. For as a king | 


cannot miſuſe his power, without the advice of evi 
counſellors, and the affiftance of wicked miniſters, 


theſe men may be examined and puniſhed. The 


conſtitution has therefore provided, by means of 
indictments, and parliamentary impeachments, that 
no man ſhall dare to aſſiſt the crown in contradiction 
to the laws of the land. But it is at che ſame 
ume a maxim in thoſe laws, that the king himſelf 
can do no wrong, fince 1t would be a great weakneſs 
and abſurdiiy in any ſyſtem of poli 
i any poſſible wrong, without any poſfible re- 

«ls. Wy 

For, as to ſuch public oppreſſions as tend to diſ- 
ſolve the conſtitution, and fubvert the fundamentals 
of government, they are caſes, which the law will 
not, out of decency, ſuppoſe ; being capable of diſ- 


the ſupreme power: ſince ſuch diſtruſt would render 
the exerciſe of that power precarious and impracti- 


of abuſe of power, it always veſts a ſuperior coercive 
authority in ſome other hand to correct it; the very 


iterefore (for example) che two houſes of parliament, 


Uſcuſſed in the confiderations of many new and important lights 


Pg. 109—126, wherein the ſtitution. 
Vol. I. Y 
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itive law, to 


taſting thoſe, whom it has inveſted with any part of 
cable. For, wherever the law expreſſes it's diftruſt 


notion of which deſtroys the idea of ſovereignty. If 


See theſe points more fully very learned author has thrown 


le law of forfeiture, zd edit. on the texture of our happy con- 
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or either of them, had avowedly a right to animad. 


vert on the king, or each other, or if the king had 


right to animadvert on either of the houſes, that 
tranch of the legiſlature, ſo ſubject to animadre. 
ſion, would inſtantly ceaſe to be part of the ſupreme 
j-ower; the balance of the conſtitution would be 
overturned; and that branch or branches, in which 
this juriſdiction reſided, would be completely fore. 

reign. The ſuppoſition of /av therefore is, that nei. 
ther the king nor either houſe of parliament (col 

lectively taken) is capable of doing any wrong; 100 
in ſuch caſes the law feels itſelf incapable of furniſhing 
any adequate remedy. . For which reaſon all oppreſ- 
 frons, which may happen to ſpring from any branch 
of the ſovereign power, muſt neceſſarily be out of 
the reach of any /lated rule, or expreſs legal proviſion: 
but, if ever they unfortunately happen, the prudency 
of the times muſt provide new remedies upon ney 
_ emergencies. | 5 

| inked, it 1s found by experience, that whenerer 
_ the unconſtitutional oppreflions, even of the ſovereign 
power, advance with gigantic ſtrides, and threaten 
deſolation io a ſtate, mankind will not be reaſoned 
out of the feelings of humanity; nor will ſacrifice 
their liberty by a ſcrupulous adherence to thoſe poi 
tical] maxims, which were originally eſtabliſhed to 
preſerve it. And therefore, though the poſitive laus 
are filent, experience will furnith us with a very re- 
markable caſe, wherein.nature and reaſon prevailed. 
When king James the ſecond invaded the fundamen- 
tal conſtitution of che realm, the convention declared 
an abdication, whereby the throne was rendered va- 
cant, which induced a new ſettlement of the crows. 
And fo far as this precedent leads, and no farther, ve 
may now be allowed to lay down the la of redrels 
againſt public oppreſhon. If therefore any -future 
prince ſhould endeavour to ſubvert the conftituuon 
by breaking the m__ contract between king and 
people, ſhould violate the fundamental laws, and 
110u!d withdraw himſelf out of the kingdom; we att 
now autheriſed to declare that this conjunction 0 
circumilances would amount to an abdication, FT 


© =. 
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he throne would be thereby vacant. But it is not 
for us to ſay, that any one, or two, of theſe ingre- 
dients would amount to ſuch a fituation ; for there 
our precedents would fail us. In theſe therefore, or 
other circumſtances, which a fertile imagination may 
furniſh, ſince both law and hiftory are ſilent, it be- 
comes us to be ſilent too; leaving to future gene- 
rations, whenever neceffity and the ſafety * the 
whole ſhall require it, the exertion of thoſe inhe- 
rent (though latent) powers of ſociety, which no 
climate, no time, no conſtitution, no contract, can 
erer deſtroy, or diminiſh. | 5 


II. Beſides the attribute of ſovereignty, the law 
= aſcribes to the king, in his political capacity, 


abſolute perfection. The king can do no wrong. 
Which antient and fundamental maxim is not to be 
underſtood, as if every thing tranſacted by the go- 
vernment was of courſe juſt and lawful, but means 
only two things. Firſt, that whatever is exception- 
able in the conduct of public affairs is not to be im- 
puted to the king, nor is he anſwerable for it perſo- 
nally to his people: for this doctrine would totally 


deſtroy that conſtitutional independence of the crown, 


which is neceſſary for the balance of power in our 
free and active, and therefore compounded, conſtitu- 
tion. And, ſecondly, it means that the prerogative 
of the crown extends not to do any injury ; it is cre- 
ated for the benefit of the people, and therefore can- 
not be exerted to their prejudice “. „ 
The king, moreover, is not only incapable of doing 
wrong, but even of thinking wrong; he can never 
mean to do an improper thing: in hi is no folly 
or weakneſs. And therefore i} the crown ſhould be 
induced to grant any franchiſe or privilege to a ſub- 
ject contrary to reaſon, or in any wiſe prejudicial to 
the eommonwealth, or a private perſon, the law will 
not ſuppoſe the king to have meant either an unwiſe 
or an injurious action, but declares that the king was 


deceived in his grant; and thereupon ſuch grant is 


rendered yoid, merely upon the foundation of fraud 
| Os 
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and deception, either by or upon thoſe agents, whom 
the crown has thought proper to employ. For the 
law will not caſt an imputation on that magiſtrate 
whom it intruſts with the executive power, as if he 
Vas capable of intentionally diſregarding his truſ 
dut attributes to mere impoſition (to which the moſt 
perfect of ſublunary beings muſt ſlill continue liable) 
thoſe little inadvertencies, which, if charged on tha 
will of the prince, might leſſen him in the eyes of his 
ſubjects. | | | 

et ſtill, notwithſtanding this perſonal perfection, 
which the law attributes to the ſovereign, the confi. 
tution has allowed a latitude of ſuppoſing the con- 
trary, in reſpect to both houſes of parliament ; each 
of which, in it's turn, hath exerted the right of re- 
monſtrating and complaining to the king even of thoſe 
acts of royalty, which are mofi T and perſo- 
nally his own; ſuch as meſſages figned by himſelf, 
and ſpeeches delivered from , throne. And yet, 
ſuch is the reverence which is paid to the royal per- 
ion, that though the two houſes have an undoubted 
right to conſider theſe acts of ſtate in any light what- 
ever, and accordingly treat them in their addrefles as 


perſonally proceeding from the prince, yet among 


tdemſelves, (to preſerve the more perfect decericy, 
ad for the greater freedom of debate) they uſually 
tvppoſe them to flow from the advice of adminiſtra- 
uon. Eut the privilege of canvaſſing thus freely the 
perſonal acts of the ſovereign (ber directly, or 
even through the medium of his reputed adviſers) 
belongs to no individual, but is confined 10 thoſe 
xugutt aſſemblies; and there too the objections mult 
de propoſed with the utmoſt reſpect and deference. 


One member was ſent to the tower 3, for ſuggeſting 


that his majeſty's anſwer to the addreſs of the com- 


mons contained“ high words to fright the members 


cout of their duty ;” and another !, for ſaying that 
2 part of the king's ſpeech “ ſeemed rather to be 
calculated for the meridiah of Germany than Great 


; ? Com. Journ. 18 Nov. 168 5. 4 JU id. 4 Dec. 1717, 
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« Britain, and that the king was a ſtranger to our 
language and conſtitution.” 5 

In farther purfuance of this principle, the law alſo 
determines that in the king can be no negligence, or 
lackes, and therefore no delay will bar his right. 
Nullum tempus oecurrit regi has been the ſtanding 


maxim upon all occaſions: for the law intends that 


the king is always buſied for the public good, and 
therefore has not leiſure to aſſert his right within the 
umes limited to ſubjects . In the king alſo can be 
no ſtain or corruption of blood: for if tlie heir to: the 
crown were attainted of treaſon or felony, and after- 


wards the crown ſhould deſcend to him, this would 


purge the attainder ipſo fade 5. And therefore when 
Henry VII, who as earl of Richmond ſtood attaint- 


ed, came to the crown, it was not thought neceſſary . 
to paſs an act of parliament to reverſe this attainder; 


becauſe, as lord Bacon in his hiſtory ef that prince 
informs us, it was agreed that the aſſumption of the 
crown had at once purged all attainders. Neither 


can the king in judgment of law, as king, ever be a 


minor or under age; and therefore his royal grants 


and aſſents to acts of parliament are good, though 


he has not in his natural capacity attained the legal 


age of twenty- one. By a ſtatute indeed, 28 Hen. 


VIII. c. 19. power was given to future kings to 
reſcind and revoke all acts of parlament that ſnould 


be made while they were under the age of twenty- 


four: but this was repealed by the ſtatute 1 Edu. 
VI. c. 11. fo-far as related to that prince; and both. 


ſtatutes are declared to be determined by 24 Geo. 
H. c. 24 Tr hath alſo been uſually thought pru- 


dent, when the heir apparent has been very young, 


to appoint. a protector, guardian, or regent, for a. 
limited time : but the very neceflity of ſuch extraor- 
dinary proviſion is ſufficient to demonſtrate the truth: 
of that maxim of the common law, that in the king is 


5 Finch, L. 82. Co. Litt. go, co Litt; 43; 2 In : 
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no minority; and therefore he hath no legal guar. 


dian ®. - 


III. A third attribute of the king's majeſty is hi; 
perpetuity. The law aſcribes to him, in his political 
capacity, an abſolute immortality. 'The king never 
dies. Henry, Edward, or George may die; but the 


The methods of appointing 
this guardian or regent have 
deen ſo various, and the dura- 

tion of his power ſo uncertain, 
that from hence alone it may be 
collected that his office is un- 
knownto the common law ; and 
therefore 
ſays, 4 Inſt. 38.) the ſureſt way 
is to have him mace by autho- 
rity of the great council in par- 
liament. The earl of Pembroke, 
by his own authority, aſſumed 
in very troubleſome times the 
regency of Henry III, who was 
then only nine years old ; but 
was declared of full age by the 
pope at ſeventeen, confirmed 
the great charter at cighteen, 
and took upon him the adminiſ- 
tration of the government at 
twenty. A guardian and coun- 
cil of cy were named for 
Edward HI, by the parliament, 
which depoſed his father ; the 
young king being then fifteen, 
ndnd not aſſuming the govern- 
ment till three years after. When 

Richard II ſucceeded at the aę 
of eleven, the duke of — 
ter took upon him the manage - 
ment of the kingdom, till the 
parliament met, which appoint- 
ed a nominal council to affiſt 
him. Henry V on his death- 
bed named a regent and a guar- 
dian for his infant fon Henry 
VI, then nine months old t but 
the parliament altered his diſpo- 
ſition, and appointed a protec- 
tor and council, with a ſpecial 
limited authority. Both theſe 
princes remained in a ſtate of 


(as ſir Edward Coke 


pupilage till the age of twenty. 
three. Edward V, at the age 
of thirteen, was recommended 
by his father to the care of the. 
duke of Glouceſter ; who was 
declared pretector by the privy 
council. The ſtatutes 25 Hen, 
VIII. c. 12. and 28 Hen. VIII. 
c. 7. provided, that the ſuccel- 
ſor, if a male, and under eig - 
teen, or if a female, and under 
ſixteen, ſhould be till ſuch age 
in the government of his or her 
natural mother, (if approved 
by the king) and ſuch other 
counſellors as his majeſty ſhould 
by will or otherwiſe appoint: 


and he accordingly appointed h 


ſixteen executors to have the 
government of his ſon Edward 
VI, and the kingdom, which . 
executors elected the earl of 
Hertford protector. The ſta- 
tute 24 Geo. II c. 24. in caſe 
the crown ſhould deſcend to 
any of the children of Erederic 
late prince of Wales under the 
age of eighteen, appointed the 
princeſs dowager and that of 
5 Geo. III. c. 27. in caſeof a 
like deſcent to any of his preſent 
majeſty*s children, empowers 
the king to name either ibe 
gueen, the princeſs dowager, 
or any deſcendant of king George 
II refiding in this kingdom; 


to be guardian and regent, til 


the ſucceſſor attains ſuch age, 
aſſiſted by a council of regency: - 
the powers of them all being ex- 
preſsly defined and ſet down in 
the ſeveral acts. N 


* 


king ſurvives them all. For immediately upon the 
deceaſe of the reigning prince in his natural capacity, 
kis kingſhip or imperial dignity, by act of law, 
without any interregnum or interval, 1s veſted at once 
in his heir; who is, eo in/lanti, king to all intents and 


purpoſes. And ſo tender is the law of ſuppoſing 


even a poſſibility of his death, that his natural diſſo- 
lution is generally called his demiſe ; demiſſio regis, vel co- 
none: an expreſſion which ſignifies merely a transfer 
of property ; for, as is obſerved in Plowden 9, when 
weſay the demiſe of. the crown, we mean only that, 
in conſequence of the diſunion of the king's natural 


body from his body politic, the kingdom is transferred 


or demiſed to his ſucceſſor; and ſo the royal nr 


remains perpetual. Thus too, when Edward the 


fourth, in the tenth year of his 2 was driven 


from his throne for a few months by the houſe of 
| Lancaſter, this temporary transfer of his dignity 
was denominated his demiſe ; and all proceſs was held 


to be diſcontinued, as upon a natural death of the 


king “. | 
We are next to con ſider thoſe branches of the royal 
prerogative, which inveſt thus our ſovereign lord, thus 
all-perfet and immortal in his kingly capacity, with 
a number of authorities and powers; in the exertion 
whereof conſiſts the executive part of government. 


This is wiſely placed in a ſingle hand by the Britiſh. 


conſtitution, for the ſake of unanimity, ſtrength, and 


diſpatch. Were it placed in many hands, it would 
be ſubject to many wills: many wills, if diſunited 


and drawing different ways, create weakneſs in a go- 


vernment; and to unite thoſe ſeveral wills, and re- 


duce them to one, is a work of more time and delay 


than the exigencies of ſtate will afford. The king of 
England is 8 not only the chief, but properly 
che ſole, magiſtrate of the nation; all others acting 
by commiſſion from, and in due ſubordination to 
him: in like manner as, upon the great revolution 
in the Roman ſtate, all the powers of the antient 
magiſtracy of the commonwealth were concentred in 


Flond. 177. 234 o M. 49 Hen. VI. pl. 1—9. 
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che new emperot ; ſo chat as Gravana * expreſſes it, 
« in ejus unius perſona weteris reipublice vis atque majeſ. 


«© tas per cumulatas magiſtrutuum poteflates exprimela. 
tur. 


After what has been premiſed in this chapter, 1 
ſhall not (I truſt) be conſidered as an advocate for 
arbitrary power, when I lay it down as a principle, 


that, in the exertion of lawful . the kin 
is and ought to be abſolute ; that is, fo far abſolute, 


that there 1s no legal authority that can either delay or 
reſiſt im. He may reject what bills, may make what 


treaties, may com what money, may create what 
peers ; may pardon what offences he pleaſes : unleſs 
| Where the conſſitution hath expreſsly, or by evident 

 eonſequence, laid down ſome exception or boundary 
declaring, that thus far the prerogative ſhall go and 
no farther. For otherwiſe the power of the crown 
would indeed be but a name and a ſhadow, inſuffici- 


ent for the ends of government, if, where it's juril- 
diction is clearly eſtabliſhed and allowed, any man 


or body of men were permitted to diſobey it, in the 
erdinary courſe of law : I ſay, in the ordinary courſe 
of law; for I do not now ſpeak of thoſeextraordinary. 
reſources to firſt eee which are neceſſary 
when the contracts of ſociety are in danger of diſſo- 
lution, and the law proves too weak a defence againſt 
the violence of fraud or oppreſſion. And yet the 
want of attending to this obvious diſtinction has oc- 
aa ſioned theſe doctrines, of abſolute power in the 


rince and of national reſiſtance by the people, io 


be much miſunderſtood and perverted,. by the advo- 
cates for ſlavery on the one hand, and the demagogues 
of faction on the other. The former, obterving 
the abſolute ſovereignty and tranſcendant dominion. 
of the crown laid down (as it certainly is) molt 
ſtrengly and emphatieally in our law-books, as well 
as our homilies, have denied that any caſe can be 
excepted from ſo general and poſitive a rule; forget- 
ting how impoſſible it is, in any practical ſyſtem of 
laws, to point out beforehand thole eccentrical reme- 
dies, which the ſudden emergence of national diſtreſs 
may dictate, and which. that alone can juſtify. On 
| | „„ $109 © SIT 
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the other hand, over-zealous republicans, feeling the 


abſurdity of unlimited paſſive obedience, have fanci- 


fully (or ſometimes factiouſly) gone over to the other 
extreme: and, becauſe refiſtance 1s juſtifiable to the 
perſon of the prince when the being of the ſtate it 
endangered, and the public voice proclaims ſuch re- 
fiſtance neceſſary, they have therefore allowed to 
every individual the right of determining this expedi- 
ence, and of employing private force to reſiſt even 
private oppreſſion. A doctrine productive of anar- 
chy, and (in conſequence) equally fatal to civil li- 


berty as tyranny itſelf. For civil liberty, rightly un- 


derſtood, conſiſts in protecting the rights of indivi- 


duals by the united force of ſociety: ſociety cannot 


be maintained, and of courſe can exert no protec- 
tion, without obedience to ſome ſovereign power : 


and obedience is an empty name, if every individual 
has a right to decide how far he himſelf ſhall obey. 


In the exertion therefore of thoſe n 
which the law has given him, the king is irre 


be manifeſtly to the grievance or diſhonour of the 
kingdom, the parliament will call his adviſers to a 
juſt and ſevere account. For prerogative conſiſting 
(as Mr. Locke has well defined it) in the difcreti- 
onary power of acting for the public good, where 
the poſitive laws are filent; if that diſcretionary 
power be abuſed to the public detriment, ſuch prero- 
ative is exerted in an unconflitutional manner.— 
Thus the king may make a treaty with a foreign 
late, which ſhall irrevocably bind the nation; and 


yet, when ſuch treaties have been judged pernici- 


ous, impeachments have purſued thole miniſters, by 
whoſe agency or advice they were concluded. 
The prerogatives of the crown (in the fenſe un- 


der which we are now. conſidering them) reſpect ei- 


ther this nation's intercourſe with foreign nations, or 
us own domeſtic government and civil polity. 
With regard to foreign concerns, the king is the 


on Gov. 2. F. 166. 


iſtable 


and abſolute, according to the forms of the conſtitu- 
tion. And yet, if che conſequence of that exertion 
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2623 The Ricnrs : Boox 4 
delegate or repreſentative of his * ann It is impoſ- 


ſi ble that the individuals of a ſtate, in their coilec- 


tive capacity, can tranſact the affairs of that ſtate 


with another community, equally as numerous 3s 
themſelves. Unanimity muſt be wanting to their 
meaſures, and ſtrengih to the execution of their coun- 
ſels. In the king therefore, as in a center, all the 
rays of his people are united, and form by that union, 
a confiſtency, ſplendor, and power, that make him 
feared and reſpected by foreign potentates ; who 
would ſcruple to enter into any engagement, that muſt 
afterwards be reviſed and ratified by a popular aſſem- 
bly. What is done by the royal authority, with re- 
gard to foreign powers, is the act of the whole na- 
tion; what is done without the king's concurrence is 
the act only of private men. And ſo far is this point 
carried by our law, chat it hath been held“, chat 
ſhould all the ſubjects of England make war with a 
king in league with the king of England, without the 
royal aſſent, ſuch war is no breach of the league. 
And, by the ftatute 2 Hen. V. c. 6. any ſubject 
committing acts of hoſtility upon any nation in league 
with the king was declared to be guilty of high trea- 
ſon; and, though that act was repealed by the ſta- 
tute 20 Hen. VI. c. 11. ſo far as relates to the mak- 
ing this offence high treaſon, yet ſtill it remains a 
very great offence againſt the law of nations, and 
puniſhable by our laws, either-capitally or other- 
wite, according to the circumſtances of the caſe. 
I. The king therefore, conſidered as the repreſen- 
tative of his people, has the ſole power of ſending 
embaſſadors to foreign flates, and receiving embaſſa- 
dors at home. This may lead us into a ſhort di- 
greſhon, by way of inquiry, how far the municipal 
— of England intermeddle with or protect the 
rights of theſe meſſengers from one potetate to ano- 
ther, whom we call embaſſadors. 3 
The rights, the powers, the duties, and the pri- 
vileges of embaſſadors are determined by the law of 
nature and nations, and not by any municipal conſti- 


4 Inſt. 152. 


- 


a} 


8 | if Binbons 


tutions. For, as they repreſent the perſons of their 
reſpective maſters, who owe no ſubjection to any la s 
but thoſe of their own country, their actions are not 
ſubject to the control of the private law of that ſtate, 
wherein they are appointed to reſide. He that is ſub- 
ject to the coercion of laws is neceffarily dependent 
on that power by whom thoſe laws were made: but 
an embaſſador ought to be independent of every pow- 
er, except that by which he is ſent ; and of conſe- 
quence ought not to be ſubject to the mere municipal 
laws of chat nation, wherein he is to exerciſe his 
functions. If he groſsly offends, or makes an ill uſe 
of his character, he may be ſent home and accuſed 
before his maſter 3; who is bound either to dd juſtice 
upon him, or avow himſelf the accomplice of his 
crimes “. But there 1s great diſpute among the wri- 
ters on the laws of nations, whether this exemption 
of embaſſadors extends to all crimes, as well natural 
as poſitive ; or whether it only extends to ſuch as are 
mala prohilita, as coining, and not to thoſe that are mala 
in ſe, as murder*. Our law ſeems to have formerly 
taken in the reſtriction, as well as the general exemp- 
tion. For it has been held, both by our common 
lawyers and civilians ®, that an embaſſador is privi- 
tedged by the law of nature and nations; and yet, if 
he commits any offence againſt the law of reaſon and 
nature, he ſhall loſe his privilege ? : and that, there- 
fore, if an embaſſador conſpires the death of the king 
in whoſe land he is, he may be condemned and exe- 
cuted for treaſon ; but if he commits any other ſpecies 
of treaſon, it is otherwiſe, and he muſt be ſeat to his 
own kingdom *. And theſe poſitions ſeem to be 
built on good appearance of reaſon. For ſince, as 
we have . ſhewn, all municipal laws act in 
ſubordination to the primary law of nature, and, 
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* 3 As was done with count kerſhoek de foro legator. c. 175, 
Gyllenberg the Swedith miniſter 18, 19. | 


w Great Britain, A. D. 1716. 6 1 Roll. Rep. 175. 3 Buzar. 
4 Sp. L. 26. 21. 27 | 


5 Van Leeuwen in Ef. co. 7 4 Inſt. 153. 
7. 17. Barbeyrac's Puff. /. 8. 1 Roll. Rep. 185. 
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where they annex a puniſhment to natural crime, 
are only declaratory of and auxiliary to that Jay; 
therefore to this natural univerſal rule of juftice em. 
baſſadors, as well as other men, are ſubject in all 
countries; and of conſequence it is reaſonable that, 


wherever they tranſgreſs it, there they ſhall be liable 


to make atonement ?. But, however theſe principles 
might formerly obtain, the general practice of this 
country, as well as of the reft of Europe, ſeems now 
to purſue the ſentiments of the learned Grotius, that 
the ſecurity of embaſſadors is of more importance 
than the puniſhment of a particular crime“. And 
therefore few, if any, examples have happened with- 
in a century paſt, where an embaſſador has been pu- 
niſhed for any offence, however atrocious, in it's na- 
ture. GS = 


that neither an embaſſador, or any of his train or 
comites, can be proſecuted for any debt or contract 
in the courts of that kingdom wherein he is ſent to 
reſide. Yet fir Edward Coke maintains, that, if an 
embaſſador make a contract which is jure gentium, he 
ſhall anſwer for it here. But the truth is, ſo few 


caſes (if any) had ariſen wherein the privilege was ei- 


ther claimed or diſputed, even with rd to civil 
ſuits, that our law-books are (in rods q 

upon it previous to the reign of queen Anne; when 
an embaſſador from Peter the Great, czar of Muſco- 
vy, was actually arreſted and taken out of his coach 


in London *, fora debt of * pounds which he had 


there contracted. Inſtead of applying to be diſ- 
charged upon his privilege, he gave bail to the ac- 


tion, and the next day complained to the queen. 


The perſons concerned in the arreſt were examined 
before the privy council (of which the lord chief 


_ Juſtice Holt was at the ſame time ſworn a member) 


and ſeventeen were committed to priſon * : moſt of 


9 Foſter's Reports. 88. 221 July 1708. Boyer's an- 

© Securitas legatorum utilitati nals of queen Anne. | 
gue ex fornaeft præ ponderat. (de 3 27 July 1708. Ibid. 
Jr: b. & p. 18. 444 4257 29 July 1708. lid. 


4 Inſt. 153. 


In reſpect to civil ſuits, All the foreign jurifts agree, 


uite filent 
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35 were proſecuted by information in the court of 
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veen's bench, at che ſuit of the attorney general 5, 
and at their trial before the lord chief juſtice were 
convicted of the facts by che jury 5, reſerving the queſ- 


tion of law, how far thoſe facts were criminal, to be 


afterwards argued before the judges, which queſtion 
was never determined. In the mean time the czar 
reſented this affront very highly, and demanded that 
the ſheriff of Middleſex and all others concerned in 


the arreſt ſhould be puniſhed with inſtant death? 


Bit the queen (to the amazement of that deſpotic 


court) directed her ſecretary to inform him, © that 


« ſhe could inflict no puniſhment upon any, the 


« meaneſt, of her ſubjects, unleſs warranted by the 
« law of the land: and therefore was perſuaded that 

« he would not infiſt upon impoſhbilities ?. To ſa- 
tisfy however the clamours of che forei 


miniſters 


(9 made it a common cauſe) as well as to appeaſe 


the wrath of Peter, a bill was brought into parlia- . 
ment ?, and afterwards paſſed into a law®, to pre- 


vent and to puniſh ſuch outrageous inſolence for the | 
future. And with a copy gf this act, elegantly en- 
groſſed and illuminated, accompanied by a letter 
from the queen, an embaſſador extraordinary was 


commiſſioned to appear at Motcow *, who declatyd 


that though her Majeſty could not inflict ſuch a 
* puniſhment as was required, becauſe of the defect 
in that particular of the former eſtabliſhed conſti- 
„ tutions of her kingdom, yet, with the unanimous - 
* conſent of the parliament, ſhe had cauſed a new 

act to be paſſed, to ſerve as a law for the future.“ 
This humiliating ftep was accepted as a full ſatisfac- 


tion by the czar; and the offenders, at his re 
vere diſcharged from all farther proſecution. © 


52304. 1908. id. 

6.14 Feb. 1708. Tbid, 

7.17 Sept. 1708. Ibid. 
11 Jan. 1708. J5id. Mod. 
Uo, Hiſt. xxxv. 454. 

Com. Journ. 23 Dec. 
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This ſtatute ® recites the arreſt which had been 
made, in 8 ny ion granted by 


| ber maj Ky, cont e law of natio * 
in N of 1 of the rights and privileges, which 


<* embafſſadors and other public miniſters have at all 
40 times been thereby poſſeſſed of, and ought to be 
ſacred and maler * wherefore | enadh, 

tha or the future al * efs whereby the perſon of 
any embaſſador, or of his domeftic or domeſtic ſer- 
vant m be arreſted, or his goods diftrained or ſciſ- 
ed, ſhall be utterly null and void; and the perſons 
roſecuting, ſoliciting, or executing ſuch -procef 
Mall be deemed violaters of the law of nations, and 
diſturbers of the public repoſe ; and ſhall ſuffer ſuch 


penalties and corporal x uniſhment as the lord chan- 


cellor, and the two juſtices, or any 14 K 
them, ſhall think fit. But it is exprefaly 


that no trader, within the deſeripeion « of the — 


laws, who ſhall be in the ſervice of any embaſſador, 
ſhall be privileged or protected by this act; nor ſhall 
any one be puniſhed for arreſting an embaſſador' 
ſervant, unleſs his name be regiſtered with the ſecre- 
tary of ſtate, and by him tranſmitted to the ſheriff 
of London and Middleſex. Nang yr that are ſtrict- 
ly conformable to the rights of embaſſadors “, a3 
— in the moſt countries. And, in 
of this — thus declaring and en- 
fareing the law of nations, theſe $ are now 
held to be part of the law of the land, and are 
conſtantly ed in the courts. of . laws. 
IL It is alſo the king's prerogative to make tres. 
ties, leagues, and alliances with foreign ſtates and 
princes. . For it is by the law of nations effential 


37 Ann. c. 12. | in Ian - ig ationifve officio mn 


4 oft an comitum ſunt. Quum autem ea re: mo- 


logatum Te fr beat fo 


unice uf ceptum fit, et lepatus teneretir 
Aucro 4 raſa con — Forte — . —— comitun 
er — {A gummvis hos fuorum. Van Bynkerſh. c. 15 
pe "defendetine er comltum loco g= em. 
habere voluerint Iari, apparet it 28. 200. Stra. me 
—__— es nen pertinere, gut . 


tum 
numero et jure habendi ſunt, qui nunquam turbas dederit, opt in 
non ut in- exemplo in is elim ri · 
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EN S 
o the goodneſs of a league, that it” be made by the 
ſovereign power® ; and then it is binding upon the 
whole community: and in England the ſovereign 


pour quoad hoc, is veſted in the perſon of the king. 


tever contracts therefore he engages in, no other 
power in the ki 


om can legally delay, reſiſt, or an- 


nul. And yet, left this plenitude of authority ſhould | 
be abuſed to the detriment of the public, the con- 
flitution (as was hinted before) hath here interpoſed 


a check, by the means of parliamentary impeach- 
ment, for the puniſhment of ſuch miniſters as from 
criminal mati ves adviſe or conclude any treaty, which 
| ſhall aſkerwards be judged to derogate from the ho- 
'nour and intereſt of the nation. $ 

III. Upon the ſame principle the king has alſo 


it is held by all the writers on the law of nature 
and nations, that the right of making war, which by 
nature ſubfiſted in every individual, is given up by 
all private perſons that enter into ſociety, and is veſt- 


ed in the ſovereign power: and this right is | dir 


* not only by individuals, but even by the entire 
people, that are under the dominion of a ſovereign. 
It would indeed be extremely improper, that an 


number of ſubjects ſhould have the power of bind - 


ing the ſupreme magiſtrate, and putting him againft 
his will in a ftate of war. * 3c hofilliges 


therefore may be committed by private citizens, the 


Rate ought not to be affected thereby; unleſs that 


ſhould juſtify their proceedings, and thereby become 


partners in the guilt. Such unauthoriſed voluntiers 
in violence are not ranked among open enemies, but 
are treated like pirates and robbers; according to that 


rule of the civil law * ; hoſtes hi ſunt qui nobis, aut 


quibus nos, publice bellum decrevimus ; cateri latrones 


aut pradones ſunt. And the reaſon which is given by 


a 6 Puff. L. of N. b. 8. C. 9. Barbeyr. in loc. | 
'F6. . os u6s x24 
7 Puff. b. 8. C. 6. §. 3. and ; | : 


2 2 


the ene of making war and peace. For 
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Grotius ?, why according to che law of nations a de. 
nunciation of war ought always to precede the actual 
commencement of hoftilities, is not ſo much that the 
enemy may be put upon his guard, (which is mater 


rather of magnanimity than Tight) but that it may le 


certainly clear that the war is not undertaken by 


Private perſons, but by the will of the whole com- 


munity; whole right of willing is in this caſe 
transferred to the ſupreme magiſtrate by the funda. 
mental laws ct ſociety. So that, in order to make 
a war completely effectual, it is neceſſary with us in 
England that it be publicly declared and duly pro- 
claimed by che king's authority; and, then, all parts 
cf both the contending nations, from the higheſt to 
the loweft, are beund by it. And wherever the right 
r:fides of beginning a national war, there aifo mui 
re fie the right of ending it, br the power of makiaz 
p*ace., And the ſame check of parliamentary im- 
peachnent, for improper or inglurious conduct, ig 
teginuing, conducting, or concluding a rational 
war, is in general ſuficient to reftrain the miniſters 
of the crown from a wamon or injurious exettich 
cf this great prerogatixe. „ 
IV. Pur, as the delay of making war may ſome- 
times be detrimental to ind1iduals who have ſufferct 
by depredations from foreign potentates, our laus 
have in ſome reſpects armed the ſubject uith powers 


to impel the prerogative, by directing the miniſters of 
the crown to iſſue letters of marque and reprital upon 


due demand : the prerogative of granting which 3s 
nearly related to, and plainly derived Fwy that 
other of making war: this being indeed onhy al 
incomplete ſtare of hoſtilities, and generally ending 


in a formal Cenvrictation of war. Theſe letters are 


antable by the law of nations 9, whenever the Jub- 
jects of one ſtate are oppreſſed and injured by theſe 
of another; and juſtice is denied by that ſtate to 
which the oppreffor belongs. In this caſe letters of 
marque and repriſals (words uſed as ſynonimous; 


4 9 dejureb. & p. I. z. 4 3. 9 Jeid. I. 3. c. 1 8. 40 5 
11. | | 


W 


Pas;  .» 9 = tO mM ©. wo ho Wo mw 


they. of Prudoms 40g 
nd fignifying, che latter a taking in return, the for- 


mer the pafſing the frontiers, in order to ſuch tak- 


ing *) may be obtained in order to ſeiſe the bodies or 

of the ſubjects of the offending ſtate, until 
fäteches be made, wherever they \ Was to be 
found. And indeed this cuſtom of repriſals feems 
dictated by nature herfelf; for which reaſon we 
find in the moſt autient times very notable inftances 
of it *. But here the neceſſity is obvious of calling 
in the ſovereign power, to determine when repniſal: 
may be made ; elfe every. private ſufferer would be 
a judge in his own cauſe. In purſuance of which 


inciple, it is with us declared by the ſtatute 4 Hen. 


. C. 7. that if any ſubjects of the realm are oppreſ- 
ſed in time of truce by any foreigners, the king will 
grant 8 due form to all that feel themſelves 
grieved. ich form is thus directed to be obſerv- 
ed: the ſufferer muſt firſt apply to the lord privy- 
ſeal, and he ſhall make out . of requeſt under 
the privy-ſeal; and, if after ſuch requeſt of ſatis- 
faction made, the party required do not within conve- 


nient time make due ſatisfaction or reſtitution to the 


party grieved, the lord chancellor ſhall make him out 


letters of marque under the great ſeal; and by vir- 


we of theſe he may attack and ſeiſe the property of 
the aggreſſor nation, without hazard of being. con- 
demned as a robber or pirate. N 


v. Upon exaétiy the fame reaſon ftands the prero- 


pative of granting ſafe - conducts, without which by 
the law of nations no member of one ſociety has a 
night to intrude into another. And therefore Puf- 
fendorf very juſtly reſolves 3, that it is left in the 
power of all Rates, to take fuch meaſures about the 


- 1 Dufreſne, tit. Marta. | for debts due to many private 
See the account given by ſubjects of the Pyliati kingdom; 


Neſtor, in the eleventh book of out of whichbooty the king rook 


the Mad, of the reprifats made three hundred head of cattle for 
himſelf on the Epeian nati- his own demand, and the reft 


nz from whom he took a mul- were equitably divided among 


itude of cattle, as a ſatisfation the other c 


— 


h reditors. _ | 
for a prize won at the Elian Lav of. 2nd W. b -S 
bane. by his father Neleus, and . 3 4 | 
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admiſſion of ftrangers, as the think convenient; 
thoſe being ever excepted who are driven on the coaſly 
by neceſſity, or by any cauſe that deſerves pity cr 
. compaſſion. Great tenderneſs is ſhewn by our laws, 

not only to foreigners in diſtreſs (as will appear when 
we come to ſpeak of ſhipwrecks) but with regard 
alto to the admiſſion of ſtrangers who come ſpon- 
taneouſly. For ſo long as their nation continues at 
| 8 with ours, and they themſelves behave peaces- 

bly, they are under the king's protection; though li- 
able to be ſent home whenever the king ſecs occaſion, 
But no ſubject of a nation at war with us can, by 
the law of nations, come into the realm, nor can 
travel himſelf upon the high ſeas, or ſend his goods 
and merchandize from one place to another, without 
danger of being ſeiſed by our ſubjects, unleſs he has 
letters of ſafe- conduct; which by divers antient ſta- 


tutes* muſt be granted under che king's great ſeal 


and inrolled in chancery; or elſe are of no effect: 
cies, as may deſerve exception from the general 
w of arms. But potions under the king's fign- 
manual, or licences from his embaſſadors abroad, are 
now more uſually obtained, and are allowed to be 
of equal validity. . ey 
Indeed the law of England, as a commercial coun- 
try, pays a very particular regard to foreign mer- 
chants in innumerable inſtances. One I cannot omit 
to mention : that by magna carta 5 it is provided, 
that all merchants (unleſs publicly prohibited before- 
hand) ſhall have ſafe-condut to depart from, to 
come into, to tarry in, and to ough Eng- 
land, for the exerciſe of 3 without any 
unreaſonable impoſts except in time of war: and, 
if a war breaks out between us and their countr, 
they ſhall be attached (if in England) without 
harm of body or goods, till the king or his chief 
juſticiary be informed how our merchants are treat- 
| ed in the land with which we are at war; and, i 


: 4 15 Hen. VI. C. . 18 Hen. $ 0. 30. | 
VI. c. 8. 20 Hen. VI. c. 10. 


3 


the king being 3 the beſt judge of ſuch emer- 


929 Qu kv 


- 


Ch. 7. ge ss ON. 
ours be ſecure in that, land, they ſhall be ſecure in 


ours. This ſeems to have been a common ruſe of 
equity among all the northern nations; for we learn 
from Stiernhook ©, that it was a maxim among the 
Goths and Swedes, © quam legem exteri nobis poſuert, 
« eandem illis ponemus.”” But it is ſomewhat extra- 
ordinary, that it ſhould have found a place in magna 
carta, a mere interior treaty between the king and 
his natural-born ſubjects: which occaſions the learn- 
ed Monteſquieu to remark with a degree of admi- 
ration, that the Engliſh have made the protection 
« of foreign merchants one of the articles of their 
% zational liberty. But indeed it. well juſtifies 
another obſervation which he has made *, that 
the Engliſh know better than any other people 
upon earth, how to value at the ſame time, theſe 
* three great advantages, religion, liberty, and 


commerce. Very different from the genius of 


the Roman Daft ; who, in their manners, their 
conſtitutions, and even in their laws, treated com- 
-merce as a diſhonourable employment, and prohi- 
bited the exerciſe thereof to . perſons, of birth, or 
rank, or fortune? : and =—E different from the 
bigotry of the canoniſts, who looked on trade as 
inconſiſtent with chriſtianity o, and determined at 
the council of Melfi, under pope Urban II, 4. D. 
1090, that, it was impoſſible with a ſafe conſcience 
to exerciſe any traffic, or follow the profeſſion of 
the law *. F Ein 
Theſe are the principal prerogatives of the ki 
reſpecting this 5 e with STING 


tions; in all of which he is conſidered as the dele- : 


gate or repreſentative of his people. But in domeſ- 


die jure Sueor, I. 3. c. 4. nullus chriftianus debet efſe merca- 
7 = 20. 13. dor; aut fioluerit ęſſe, 'projici- 

Ii. 20. 6. atur de ecclefia Dei. Decret. 1. 
— natalibus, ethono- ' $$, 11. LOSS) £ 

Tem luce conſpicuos, et patrimonio . |. ® Falſa fit peenitentia ¶ laici 

ditiores, pernicioſum I pip met officio — J 

mercimonium exercere prohibemus, negotiali non recedit, que fine pec- 

C. 4. 63. 3. c catis agi ulla ratione non præ va- 


0 Homo mercator wix aut nun- let. Act. Concil. aud Bare u. 


uam pore} Deo placere ; et ide c. 16. 'F 
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ticaffairs he anderes in a great variety of charac- 
ters, and from thence there ariſes an abundant nun. 
ber of other prerogatives. | 7 


I. Firſt, he is a conſtituent part of the ſupreme 


. legiſlative power; and, as ſuch, has the prerogative 
of rejecting ſuch proviſions in eee as he 

ges improper to be paſſed. expediency of 
which conſtitution has before been evinced at large ?, 
1 ſhall only farther remark, that the king is not 
bound by any act of parliament, unleſs he be named 
therein by ſpecial and particular words. The mot 
general words that can be deviſed (“ any perſon or 
4 perſons, bodies politic or corporate, c.) affect 
not him in the leaſt, if they may tend to reftrain or 
diminiſh any of his rights or intereſts 3. For it 
would be of moſt mifchievous conſequence to the 
pode, if the ſtrength of the executive power were 
ble to be curtailed without it's own expreſs con- 
ſent, by conſtructions and implications of the ſub- 
Jet. Yet, where an act of parliament is expreſsly 
made for the preſervation of- public rights, and the 
_—_— public wrongs, and does not interfere 


1th the eſtabliſhed rights of the crown, it is ſaid 


to be binding as well upon the king as upon the 
KubjeR* : and, hkewiſe, the king may take the bene- 
fit of any particular act, though he be not eſpe- 
cally named. 3s | 
II. The king is confidered, in the next place, as 
the generaliſſimo, or the firſt in military command, 
within the kingdom. The great end of ſociety is to 
tet the weakneſs of individuals by the united 


trength of the community: and the principal uſe of 


. | apr parks to direRt that united ſtrength in 
the beſt and moſt effectual manner, to anſwer the 

end pro 

to be the fitteſt of any for this purpoſe : it fol- 

| lows therefore, from the very end of its inftitution, 
that an a monarchy the military power muſt be truſt- 
ed in the hands of the prince. ET 


> ch. 2. pag. 166. 2 hid. 71 
; es ks ag 77 


poſed. Monarchical government is allowed 


* * * 
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la this capacity therefore, of general of the King- 


dom, the king has the ſale power of raifting and re- 


| plating foo and armies. Of the manner in which 
t 


ey are raiſed and regulated I ſhall ſpeak more, 
z hen I come to confider the military ſtate. We are 
now only to conſider the prerogative of enliſting and 
of governing them: which indeed was diſputed and 
claimed, contrary to all reaſon and precedent, by 
the long | parliament of king Charles I; but, upon 
the reſtoration of his ſon, was ſolemnly declared by 
the ſtatute 13 Car. II. c. 6, to be in the king alone: 
for that the ſole ſupreme government and command 
of the militia within all his majeſty 's realms and do- 


minions, and of all forces by ſea and land, and of 


all forts anfl places of ſtrength, ever was and is 
the undoubted right of his majeſty, and his royal pre- 
deceſſors, kings and queens of England; and that 
both or either houſe. of parliament cannot, nor ought 
to, pretend to the ſame. JFC. 

Tis ſtatute, it is obvious to obſerve, extends not 
onl to fleets and armies, but allo to forts, and other 
places of ſtrength, within the realm; the ſole prero- 
gative as well of erecting, as manning and governing 
of which, belongs to the king in his capacity of ge- 
neral of the kingdomꝰ: and all lands were formerly 
ſubject to a tax, for building of caſtles wherever the 
king thought proper. This was one of the three 


whic 
by our Saxon anceſtors the {rinoda necęſſitas e ſe. pon- 
tis reparatio, arts conflrufio, et expedilio contra hoftem 7 
And this they were called upon to do ſo often, that, 
as fir Edward Coke from M. Paris aſſures us“, there 
were in the time of Henry II. 1115 caſtles ſubſiſting 


in England. The. jaconveniencies of which, when 


granted out to private ſubjects, che lordly barons of 
thoſe - times, were ſeverely felt by the whole king- 
dom ; for, as William of Newburgh remarks in the 
reiga of king Stephen, © erant in Anglia guodammods 


6 2 Inſt. 30. 1. 42. 
Cowel's interpr. tir. caſtel- 2 Inſt, 31. 
lorum af eratio. Seld. Fan. Angl. | 


% 
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things from contributing to the performance ef 
no lands were exempted ; and therefore called 
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% gat reges vel potius tyranni, quot domini caftellorum * 
but it was felt by * mor! fenfibly than by two 
tucceeding princes, king John and king Henry III. 
And 4 ivy the greateſt part of them being de- 
moliſhed in the barons' wars, the kings of after- times 
Have been very cautious of ſufferin . "ok to be re- 


built in a fortified manner: and fir Edward Coke 


lays it down ?, that no 2 can build a caſtle, or 
, or other fortreſs defen - 
fible, without che licence of the king; for the danger 
which might enſue, if every man at his pleaſure 
might do it. 1 | 33 
t is partly upon the ſame, and partly upon a fiſ. 
wk foundnion, 20 ſecure — alas Aer that 
ing has the prerogative of appointing ports and 
havens, or ſuch vp. for perſons; and mer: 


 chandize to paſs into and out of the realm, as he in 
his wiſdom ſees proper. By the feodal law all na- 


vigable rivers and havens were e 823 the 
regalia,“ and were ſubject to the ſovereign of the 
ſtate. And in England it hach always been holden, 
chat the king is lord of the whole ſhore*, and par- 
ticularly is the guardian of the ports and havens, 
which are the inlets -and gates of the realm *; and 


| therefore, fo early as the reign of king John, we 


find ſhips ſeiſed by the king's officers for putting in 


at a place that was not a gal port3. Theſe legal 


ports were undoubredly at firſt aſſigned by the crown; 
fince to each of them a court of portmote is incident“, 


the juriſdiftion of which muſt flow from the royal 


authority: the great ports of the ſea are alſo referred 
to, as well known and eſtabliſhed, by ſtatute 4 Hen. 
IV. c. 20. which prohibits the landing elſewhere un- 


der pain of confiſcation : and the ſtatute 1 Eliz. c. 11. 


recites, that the franchife of lading and diſcharging 
had been frequently granted by the crown. 

But though the king had a power of granting the 
franchiſe of havens and ports, yet he had not the 


power of reſumption, or of narrowing and confining 


9 x Inft. 5. | 5 | 
© 2 Feud. t. 56. Crag. 1. 15. 3 Madox. hiſt. exch. 53% 
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their limits when once eſtabliſhed ; but any perſon | 
had a right to load or diſcharge his merchandize in 


any part of the haven: whereby the revenue of the 
cuſtoms was much impaired and diminiſhed, by 


fraudulent landings in obſcure and private corners. 
This otcafioned the ſtatutes of 1 Eliz. c. 11. and 13 


and 14 Car. II. c. 11. f. 14. which enable the crown 


by commiſſion to afcertain the limits of all porte, 


and to a wharfs and quays in each port, 
ſor the —_z landing and loading of — 440 
The erection of beacons, hght-houſes, and ſea- 


marks, is alſo a branch of the royal prerogative : 


' whereof the firſt was antiently uſed in order to alarm 


the country, in caſe of the approach of an enemy; 


and all of chem are ſignally uſeful in guiding and 
erving veſſels at ug by night as well as by day. 


r this purpoſe the king hath the excluſive power, 


by commiffion under his great ſeal *, to cauſe them 
to be erected in fit and convenient places ©, as well 


p the lands of the ſubjects as upon the demeſnes 


the crown: which power is uſually veſted by let- 
ters patent in the office of lord high admiral ?. And 
by ſtature 8 Eliz. c. 13. the corporation of the trinity 
houſe are impowered to ſet up any beacons or ſea- 
marks wherever they ſhall think them neceſſary; and 


if the owner of the land or any other perſon ſhall 


deſtroy them, or ſhall take down any ſteeple, tree, 
t other known ſea-mark, he ſhall forfeit 1004; or in 
_ inability to pay it, ſhall be ip/o fago our 


To this branch of the prerogative may alſo be re- 


ferred the power veſted. in his majeſty, by ſtatutes 
12 Car. II. c. 4. and 29 Geo. II. c. 16. of prohi- 
ag er exportation of arms or ammunition out of 
this kingdom, under ſevere penalties: and likewiſe 


per, 
| er of recalling them when beyond. the ſeas. By the 


s 3 Inſt. * 4 lnſt, 148. 4. Pryn. on 4 Inſt. 15 of | 
6 Rot. Clauſ. 1 Ris, II. m. | 7 Sid. 158, — e | 
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the right which the king has, whenever he ſees pro- 
confining his ſubjects to ſtay within the realm, 


* 
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common law *, every man may go out of the realm 


for whatever cauſe * eg; zichout obtaining the 
king's leave; provided he is * no in junction of 
ſtaying at home: (which liberty was expreſsly de- 
clared in king John's great charter; though left out 
in that of Henry III) but, becauſe that every man 
ought of right to defend the king and his realm, there. 
fore the king at his pleaſure may command him by 
his writ that he go not beyond the ſeas, or out of the 
realm, without licence; and, if he do the contrary, 


he ſhall be puniſhed for diſobeying the King's com- 
mand. Some perſons there antiently were, that, by 


reaſon of their ſtations, were under a perpetual pro- 
hibidion of going abroad without licence obtained ; 


among which were reckoned all peers, on account of 
their being counſellors of the crown; all knights, 


who were bound to defend the kingdom from inva- 


fions ; all eccleſiaftics, who were expreſsly conſincd 


by the fourth chapter of the conſtitutions of Claren- 
don, on account of their attachment in the times of 
popery to the ſee of Rome; all archers and other 
Arti ficers, left they ſhould inſtruct foreigners to rival 
ys in their ſeveral trades and manufactures. This 
was law in the times of Britton 9, who wrote in the 
reign of Edward I: and fir Edward Coke “ gives us 
many-inftances to this effect in the time of Edward 
III. In the ſucceeding reign the affair of travelling 
wore à very different aſpect: an act of parliament 
being made *, forbidding all perſons whatever to go 
abroad without licence; except only the lords and 
other great men of the realm; and true and notable 
merchants; and the king's ſoldiers. But this act 


was repealed by the ſtatute 4 Jac. I. c. 1. And at 


| preſent every body bas, or at leaft. aſſumes, the 

liberty of going abroad when he pleaſes. Vet un- 
doubtedly if the king, by writ of ne exeat regnum, 
under his great ſeal or privy ſeal, thinks proper to 
prohibit him from ſo doing; or if the king ſends a 
. writ to any man, when abroad, commanding his 


o 3 Inſt. 175. 
6 Rie- H. % 


n F. N. B. $5. 
9 C. 123. 
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return; and in either caſe the ſubject diſobeys; it is 
a high contempt of the kings prerogative, for which 
the offender's lands ſhall be ſeiſed till he return; 
and then he is liable to fine and impriſonment*. 

III. Another capacity, in which the king is con- 
ſidered in domeſtic affairs, is as the fountain of juſ- 
tice and general conſervator of the peace of the king- 
dom. By the fountain of juſtice the law does not 
mean the author or original, but only the diſtributor. 
Juſtice is not derived from the king, as from his free 
giſt ; but he is the ſteward of the public, to diſpenſe 


it to whom it is due. He is not the ſpring, but the 


reſervoir ; from whence right and equity are con- 
duſted, by a thouſand channels, to every individual. 


The original power of judicature, by the fundamen- 


tal principles of ſociety, is lodged in the ſociety at 
large: but as it would be impracticable to render 


in their collective capacity, therefore every nation 
has committed that power to certain ſelect magiſtrates, 
rho with more eaſe and expedition can hear and 
letermine complaints; and in England this autho- 


bis ſubſtitutes. He therefore has alone the right of 
recting courts of judicature : for, though the con- 
Utution of the kingdom hath intrufted him with the 
whole executive power of the laws, it is impoflible, 
is well as improper, that he ſhould perſonally. carry 
nto execution this great and extenſive truſt ; it is 
onſequently neceſſary, that courts ſhould be erected, 
o aſliſt him in executing this power: and equally 
eceſſary, that, if erected, they ſhould be erected 
his authority. And hence it is, that all juriſdie- 
lons of courts are either mediately or immediately 
enved from the crown, their proceedings run gene- 
ally in the king's name, they paſs under his ſeal, 
nd are executed by his officers. „„ 


1 Hawk. P. C. 22. electus, ut juſtitiam fatiat uni ver- 
Al loc autem Creatus eſt et #8. Bract. J. 3. tr. I. c. PO 


complete juſtice to every individual, by the people 


rity has immemorially been exerciſed by the king or 
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early times, before our. conſtitution. arrived at ib 
full perfection, our kings in perſon often heard and 
determined cauſes between party and party. But x 
preſent, by the long and uniform uſage of many 
ages, our kings have delegated their whole judicial 
power to the judges of their ſeveral courts ; which 
are the grand depoſitaries of the fundamental lays of 
the kingdom, and have gained a known and ſtated 
juriſdiction, regulated by certain and eſtabliſhed 
rules, which the crown itſelf cannot now alter but 
by act of parliament . And, in order to maintain 


both the dignity and independence of the judges in 


the ſuperior courts, it is enacted by the ſtatute 13 W. 
III. c. 2. that their commiſſion ſhall be made (not, 
as formerly, durante bene placito, but) quamdiu bene |: 
geſſrint, and their ſalaries aſcertained and eſtabliſf- 


ed; but that it may be lawful to remove them on 


the addreſs of both houſes of parliament. And now, 
by the noble improvements of that law in the ftz- 
tute of 1 Geo. III. c. 23. enacted at the earneſt re- 
commendation of the king himſelf from the throne, 
he judges are continued in their offices during their 
good behaviour, notwithſtanding any demiſe of the 
crown, (which was formerly held 5 immediately to 
vacate their ſeats) and their full ſalaries are abſo- 
lutely ſecured to them during the continuance af 
their commiſſions ; his majeſty having been pleaſed 
to declare, that he looked upon the independence 
« and uprightneſs of the judges, as eſſential to the 
« impartial adminiſtration of juſtice ; as one of the 
e beſt ſecurities of the rights and liberties of his 
© ſubjes; and as moſt conducive to the honour of 
RE 

In criminal proceedings, or proſecutions for offen- 
ces, it would ſtill be a higher abſurdity, if the king 
perſonally fate in judgment; becauſe in regard 10 
theſe he appears in another capacity, that of pri 
cutor. All offences are either againſt the kings 
peace, or his crown and dignity : and are fo laid in 


4 2 Hawk. T. C. 2. 6 Com, Journ. 3 Mar. 1761, 
s Lord Rajn. 747. . 
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erery indictment. For though in their conſequen- 
ces they generally ſeem (except in the caſe of trea- 
ſon and a very few others) to be rather offences 
againſt the kingdom than the og ; yet, as the pub- 
lic, which is an inviſible body, has delegated all it's 
power and rights, with regard to the execution of 
the laws, to one viſible magiſtrate, all affronts to 
that power, and breaches of thoſe rights, are imme- 
diately offences againſt him, to whom they are ſo 
delegated by the public. He is therefore the proper 

non to proſecute for all public offences and 
Ca of the peace, being the perſon injured in 
the eye of the = And this notion was carried 
ſo far in the old Gothic conſtitution, (wherein the 
king was bound by his coronation oath to conſerve 
the peace) that in caſe of any forcible injury offered 
to the perſon of a fellow ſubject, the offeader was 
accuſed of a kind of perjury, in having violated the 
king's coronation oath ; dicebatur fregifſe juramentum 
regis juratum 7, And hence alſo ariſes another branch 
Tha prerogauve, that of pardoning offences; for it 
is reaſonable that he only who is injured ſhould have 
the power of forgiving. Of proſecutions and par- 
dons I ſhall treat more at large hereafter ; and only 
mention them here, in this curſory manner, to ſhew 
the conſtitutional grounds of this power of the crown, 
and how regularly connected all the links are 1a this 
vaſt chain of prerogative. | | 

In this diſtinct and ſeparate exiſtence of the judi- 
cial power in a peculiar body of men, nominated in- 
deed, but not removeable at pleaſure, by the crown, 
conſiſts one main preſervative of the public liberty: 
which cannot ſubſiſt long in any ſtate, unleſs the 
adminiſtration of common juſtice be in ſome degree 
ſeparated both from the legiſlative and alſo from the 
executive power. Were it joined with the legiſla- 
the, the life, liberty, and property, of the ſubject 


7 Stiernh. de jure Goth. I. 3. was condemned to be hanged 
c. 3. A notion ſomewhat fimilar for bribery, he was ſaid facra 
to this may be found in the mir- men'um domini regis fregille. Rite 
tor. c. 1. §. 5. And ſo alſo, Parl. 25 Edw. All. 
Wen the chief juſtice Thorpe 

A 2 
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would be in the hands of arbitrary Judges, whoſe 
decifions would be then regulated only by their own 
opinions, and not by any fundamental principles af 


law; which, though legiſlators may depart from, 


yet judges are bound to obſerve. Were it joined 
with the executive, this union might ſoon be an over. 
ballance for the legiſlative. For which reaſon, by 
the ſtatute of 10 Car. I. c. 10. which aboliſhed the 
court of ſtar-chamber, effectual care is taken 10 
remove all judicial power out of the hands of the 
king's privy council ; who, as then was evident from 
recent inſtances, might ſoon be inclined to pro- 
nounce that for law, which was moſt agreeable ty 
the prince or his officers. Nothing ha 1s more 
to be avoided, in a free conſtitution, than uniting the 
1 rovinces of a judge and a miniſter of ſtate. Aud 
indeed, that the abſolute power, claimed and exer- 
ciized in a neighbouring nation, is more tolerable 
than that of the eaſtern empires, is in great meaſure 
owing to their having veſted the judicial power in 
their parliaments, a body ſeparate and diſtinct from 
boch the legiſlative and executive: and, if ever thi 
nation recovers its former liberty, it will owe it to 
the efforts of thoſe aſſemblies. In Turkey, where 
every thing is centered in the ſultan or his miniſters 
deſpotlic power is in it's meridian, and wears : 
more dreadful aſpect. | 

A conſequence of this prerogative is the le 
ul;quiiy of the king. His majeliy, in the eye of tht 
law, is always preſent in all his courts, though be 
cannot perſonally diſtribute juſtice S. His judge 
are the mirror by which the king's image is re. 
flefted. It is the regal office, and not the royal 
perion, that is always preſent in court, alway! 
ready to undertake proſecutions, or pronounce jug: 
ment, for the benefit and protection of the ſubject 
Aud from this ubiquity it follows, that the king cat 
never be noniu it?“; for a nonſuit is the deſertion d 
the ſuit or action by the non- appearance of tie 
plaiuuff in court. For the ſame reaſon alſo, in ile 


Forteſc. 6, 8. 2 Inſt. 186. 9 Co. Litt. 139. 


ſorms of legal proceedings, the king is not ſaid to 
appear by his attorney, as other men do; for in con- 
templation of law he is always po in court o. 
rom the ſame original, of the king's being the 
fountain of juſtice, we may alſo deduce the prero- 
tive of iſſuing proclamations, which is veſted in 
the king alone. Theſe proclamations have then a 
binding force, when (as fir Edward Coke obſerves * ) 
they are grounded _ and enforce the laws of the 
realm. For, though the making of laws is entirely 
the work of a diſtin part, the legiſlative branch 
of the ſovereign you; yet the manner, time, and 
circumſtances of putting thoſe laws in execution 
muſt frequently be left to the diſcretion of the execu- 
ixe magiſtrate. And therefore his conſtitutions or 
edits concerning theſe points, which we call pro- 
clamations, are binding upon the ſubject, where 


eſtabliſh new ones ; but only enforce the execution 


eſtabliſhed law 1s, that the king may prohibit any 
of his ſubjects from leaving the realm: a procla- 
mation therefore forbidding this in general for three 
weeks, by laying an embargo upon all ſhipping in 
time of war“, will be equally binding as an act of 
parliament, becauſe founded upon a prior law. But 


a proclamation to lay an embargo in time of peace 
e upon all veſſels laden with wheat (though in the 
be 


and particularly to ſtatute 22 Car. II. c. 13. the 
adviſers of ſuch a proclamation and all perſons act- 
ing under it, found it neceſſary to be indlemnified 


u ſpecial act of pariianient, 7 Geo. III. c. 5. 
g WF proclamation for diſarming papiſts is alfo | ind- 
ct. ng, being only in execution of what the legiſlature 


Mas firſt ordained : but a eee for allowin 


rms to papiſts, or for diſarming any proteſtant ſub- 
tie Hpects, will not bind; becauſe the firſt would be 
the | 5 TRL | 


0 Finch, L. 81. : 2 Mod. 1 : 17 , 
z Inſt. 162. 3 
1 Aa 3 
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they do not either contradict the old laws or tend to 


of ſuch laws as are already in being, in ſuch man- 
ner as the king ſhall judge neceſſary. Thus the 


ume of a public ſcarcity) 2 contrary to law, 
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to aſſume a diſpenſing power, the latter a legiſlatire 
one; to the veſting F either of which in any ſingle 
perſon the laws of England are abſolutely ſtrangerz. 
Indeed by the ſtatute 31 Hen. VIII. c. 8. it was en- 
acted, that the kioz's proclamation ſhould have the 
force of acts of parliament : a ſtatute, which was cal. 
culated to introduce the moſt deſpotic tyranny; and 
which muſt have proved fatal to the liberties of this 
kingdom, had it not been luckily repealed in the mi- 
nority of his ſucceſſor, about five years after. 
IV. The king is likewiſe the fountain of honour, 
of office, and of privilege; and this in a different 
Tenſe from that . he is ſtiled the fountain of 
Juſtice; for here he is really the parent of them. [: 
15 impoſſible that government can be maintained 
without a due ſubordination of rank; that the peo- 
ple may know and diſtinguiſh ſuch as are ſet orer 
them, in order to yield them their due reſpect and 
obedience; and alſo that the officers themſelves, be- 
ing encouraged by emulation and the hopes of ſupe- 
riority, may the better diſcharge their functions: and 
the law ſuppoſes, that no one can be ſo good a judye 
of their ſeveral merits and ſervices, as the king hin- 
ſeif who employs them. It has therefore intruſted 
with him the ſole power of conferring dignities and 
honours, in confidence that he will beſtow them 
upon none, but ſuch as deſerve them. And there- 
fore all degrees of nobility, of knighthood, and 
other titles, are received by immediate grant fromthe 
crown: either expreſſed in writing, by writs or letters 
patent, as in the creations of peers and baronets; or 
G corporeal inveſtiture, as in the creation of a ſim- 
ple knight. | 
From the ſame principle alſo ariſes the preroga- 
tive of erecting and liſpoting of offices: for honours 
and offices are in their nature convertible and ſyno- 
nymous. All offices unde“ the crown carry in the 
eye of che law an honour along with them; becauſe 
they imply a ſuperiority ef parts and abilities, oy 
ſuppoſed to be always filled with thoſe that are mo 


4 Stat. 1 Ed. VI. c. 12: 
; 3 | * 
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able to execute them. And, on the other hand, all 
honours in their original had duties or offices annex- 
ed to them: an earl, comet, was the conſervator or 
governor of a county; and a knight, miles, was 
bound to attend the king in his wars. For the ſame 
reaſon therefore that honours are in the diſpoſal of 
the king, offices ought to be ſo likewiſe; and as the 
king may create new titles, ſo may he create new 
offices: but with this reſtriftion, that he cannot 
create new offices with new fees annexed to them, 
nor annex new fees to old offices; for this would be 
a tax upon the ſubject, which cannot be impoſed but 
by act of parliament. Wherefore, in 13 Hen. IV. 
a new office being created by the king's letters patent 
for meaſuring . with a new Be for the ſame, 
the letters patent were, on account of the new fee, 
revoked and declared void i parliament. | 
Upon the ſame, or a like reaſon, the king has alſo 
the prerogative of conferring privileges upon private 
wh ah Such as granting place or precedence to 
any of his ſubjects, as ſhall ſeem good to his royal 
. wiſdom® ; or ſich as converting aliens, or perſons 
born out of the king's dominions, into denizens; 
whereby ſome very conſiderable privileges of na- 
tural-born ſubjects are conferred upon them. Such 
alſo is the prerogative of erecting corporations; 
whereby a number. of private ne are united 
and Enit together, and enjoy many liberties, powers, 
and immunities in their politic capacity, which they 
were utterly incapable of in their natural. Of aliens, 
denizens, natural-born, and naturalized ſubjects, I 
ſhall ſpeak more largely in a ſubſequent chapter; as 
alſo of corporations at the cloſe of this book of our 
commentaries. I now only mention them incidentally, 
in order to remark the king's prerogative of making 
them; which is grounded upon this foundation, that 
the king, having the ſole adminiftration of the go- 
vernment in his hands, is the beſt and the only ps eh | 
in what capacities, with what privileges, and under 


what diſtinctions, his people are the beſt qualified 


5 2 Inſt. 533 © 4 lnft. 3614 
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to ſerve, and to act under him. A principle, which 
was carried ſo far by the imperial law, that it was 
determined to be the crime of 1acrilege, even to doubt 
whether the prince had appointed proper officers in 
the ſtate?. | 
V. Another light, in which the laws of England 
conſider the king with regard to domeſtic concerns, 
1s as the arbiter of commerce. By commerce, I at 
reſent mean -domeſiic commerce only. It would 
lead me into too large a field, if I were to attempt , 
to enter upon the nature of foreign trade, it's privi- | 
leges, regulations, and reſtrictions; and would be | 
allo quite beſide the purpoſe of theſe commentaries, ; 
which are confined to the laws of England: whereas 
Do municipal laws can be ſufficient to order and de- x 
termine the very extenſive and complicated affairs of : 
traffic and merchandize; neither can they have a 
proper authority for this purpoſe. For, as theſe are 


tranſactions carried on between ſubjects of indepen- 
dent ſtates, the municipal laws of one will not be 1 
regarded by che other. For which reaſon the affairs of 0 


commerce are regulated by a law of their own, called 
| the law merchant or lex mercatoria, which all nations 
agree in and take notice of. And in particular it is 
held to be part of the law of England, which de- 
cides the cauſes of merchants by the gencral rules 
which obtain in all commercial countries; and that 
often even in matters relating to domeſtic trade, as 
for inſtance with regard to the drawing, the accept- 
ance, and the 1 a of inland bills of exchange.“ 

Wich us in England, the king's prerogative, ſo 
far as it relates to mere domeſtic commerce, will fall 
principally under the iollowing articles. 

Firſt, che eſtabliſhment of public marts, or places 
of buying and ſelling, ſuch as markets and fairs, 
with the tolls thereunto belonging. Theſe can only 
be ſet up by yirtue of the king's grant, or by long 

7 Diſputare de priucipali ju- 29. 3. | | 
dicio _—_— ; Feral = 9, ©o. Lit. 172. Ld. Raym. 
inſtur eft, dubitare an is dignus 181. 1542. | 15 
Jt, quem elegerit imperater. C. 9. [oY h k f 


* 


Ch. 7. Pix SsoNSs. 285 
| and immemorial uſage and 3 which pre- 
ſuppoſes ſuch a grant“. The limitation of theſe 

ublic reſorts, to ſuch time and ſuch place as may 
be moſt convenient for the neighbourhood, forms a 


part of ceconomics, or domeſtic 2 which, 


conſidering the kingdom as a Jarge family, and the 


poſe and order as he ar ang | | 
Secondly, the regulation of weights and meaſures. 
Theſe, for the advantage of the public, ought to be 
univerſally the ſame throughout he kingdom; being 
| the general criterions which reduce all things to the 
ſame or an equivalent value. But, as weight and 
meaſure are things in their nature arbitrary and un- 
certain, It 1s therefore expedient that they be reduced 
to ſome fixed rule or ſtandard : which ſtandard it is 
impoſſible to fix by any written law or oral pro- 


king as the maſter of it, he clearly has a right to diſ- 


elamation; for no man can, by words only, give an. 
adequate idea of a foot-rule, or a pound-weight. 


It is therefore neceſſary to have recourſe to ſome vi- 
ſible, palpable, material ſtandard; by forming a 
compariſon with which, all weights and . 
may be reduced to one uniform ſize: and the prero- 


gative of fixing this ſtandard our ancient law veſted 


in the crown, as in Normandy it belonged to the 
duke. This ſtandard was originally kept at Win- 
cheſter: and we find in the laws of king Edgar *, 
near a century before the conqueſt, an injunction 
that the one meaſure, which was kept at. Wincheſter, 
ſhould be obſerved throughout the realm. Moſt na- 


tions have regulated the ſtandard of meaſures of 


length by compariton with the parts of the human 


body; as the paim, the hand, the ſpan, the foot, 


the eubit, the ell, («/na, or arm) the pace, and the 
fathom. But, as theſe are of different dimenſions 
in men of different proportions, our ancient hiſto- 
rians inform us, that a nex ſtandard of longitudinal 
meaſure was aſcertained by king Henry , firſt ; 


2 Will. Malmſb. is vita Hen. 
I. Spelm. Hen. IJ. aud Wil- 
k.NS. 299. | 


9 2 Inſt. 220. i 
0 Gr. Couftum, C. 16. 
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wi mmanded that the u/na or ancient ell, which 
anſwers to the modern yard, ſhould be made of the 
exact length of his own arm. And, one ſtandard of 

m. -ſures of length being gained, all others are eafily 
der. ved from thence; thoſe of greater length by mul- 
tiplying, thoſe of leſs by ſubdividing, that original 
ſtandard. Thus, by the ſtatute called compoſitio ulna- 
rum et perticarum, five yards and a half make a perch; 
and the yard is ſubdivided into three feet, and each 
foot into twelve inches; which inches will be each 
of the length of three grains of barley. Superficial 
meaſures arederived by ſquaring thoſe of length; and 
meaſures of capacity by cubing them. The ſtandard 
of weights was originally taken from corns of wheat, 
whence the loweſt denomination of weights we have 
is ſtill called a grain; thirty-two of which are di- 
rected, by the ſtatute called compoſitio menſurarum, to 
compoſe a penny weight, whereof twenty make an 
qunce, twelve ounces a pound, and fo upwards. 
And upon theſe principles the firſt ſtandards were 
made; which, being originally ſo fixed by the crown, 
their ſubſequent regulations have been generally made 
by the king in parliament. * Thus, under king 
Richard I, in his parliament holden at Weftminſter, 
A. D. 1197, it was ordained that there ſhould be 
only one weight and one meaſure throughout the 
kingdom, and that the cuſtody of che afliſe or ſtandard 
of weights and meaſures ſhould be committed to cer- 
tain perſons in every city and borough®; from 
whence the ancient office of the king's aulnager 
ſeems to have been derived, whoſe duty it was, for a 
certain fee, to meaſure all cloths made for fale, till 
the office was aboliſhed by the ſtatute 11 & 12 W. 
IH. c. 20. In king John's time this ordinance of 
king Richard was frequently diſpenſed with for mo- 
ney*; which occaſioned a proviſion to be made for 
inforcing it, in the great charters of king John and 
his ſon5. Theſe original ſtandards were called on- 


3 Hoved. Matth. Par's. 9 Hen, III. c. 25. 
4 Hoved. 4. D. 1201. | 
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us regis*, and menſura domini regis” ; and are direct- 


ed by a variety of ſubſequent ftatutes to be kept in 


the exchequer, and all weights and meaſures to be 


made conformable thereto*. But, as fir Edward 
Coke obſerves?, though this hath ſo often by autho- 
rity of parliament been enacted, yet it could never be 


effected; ſo forcible is cuſtom with the multitude. 


Thirdly, as money is the medium of commerce, it 
is the king's prerogative, as the arbiter of domeſtic 


commerce, to give it authority or make it current. 


Money is an univerſal medium, or common ſtandard, 
by compariſon with which the value of all merchan- 
dize may be aſcertained: or it is a ſign, which re- 
preſents the reſpective values of all commodities. 
Metals are well calculated for this ſign, becauſe they 
are durable and are capable of many ſubdiviſions : 


and a precious metal is ſtill better calculated for this 


purpoſe, becauſe it is moſt portable. A metal is alſo 
the moſt proper for a common meaſure, becauſe it can 
eafily be reduced to the ſame ſtandard in all notions: 
and every particular nation fixes on it's own impreſſion, 


that the wy and ſtandard (wherein conſiſts the in- 


trinſic value) may both be known by inſpection only. 
As the quantity of precious metals increaſes, that 
is, the more of them there is extracted from the 
mine, this univerſal medium or common fign will 
ſink in value, and grow leſs precious. Above a thou- 
ſand millions of bullion are calculated to have been 


imported into Europe from America within leſs than 
three centuries; and the quantity is daily increaſing. 


The conſequence 1s, that more money muſt be given 


now for the ſame commodity than was given an 
hundred years ago. And, if any accident were to 


diminiſh the quantity of gold and filver, their value 
would proportionably riſe. A horſe, that was for- 
merly worth ten pounds, 1s now perhaps worth 
twenty; and, by any failure of current 3 the 


6 Plac. 35 Edw. I. apud 25 Edw. III. it. 5. c. 10. 16 | 
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price may be reduced to what it was. Yet is the 


orſe in reality neither dearer nor cheaper at one 
time than another: for, if the metal which conſti— 


tutes the coin was formerly twice as ſcarce as at pre- 
lent, the commodity was then as dear at half the 


price, as now It is at the whole. 
The coining of money is in all ſtates the act of 


the 2 power; for the reaſon 2 mentioned, 


that it's value may be known on inſpection. And 
wich reſpect to coinage in general, there are three 
things to be conſidered therein ; the materials, the 
impreſſion, and the denomination. Cs 
With regard to the materials, fir Edward Coke 
lays it down ®, that the money of England muſt 
either be of gold or filver: and none other was ever 
iſſued by the royal authority till 1672, . when copper 
farthings and half-pence were coined by king Charles 
the ſecond, and ordered by proclamation to be cur- 
rent in all payments, under the value of fix-pence, 
and not otherwiſe. But this copper coin 1s not upon 
the ſame footing with the other in many reſpects, 


particularly with regard to the offence of counter- 


feiting it. And, as to the ſilver coin, it is enacted 
by ſtatute 14 Geo. III. c. 42. that no tender of pay- 
ment in filver money, exceeding twenty-five pounds 
at one time, ſhall be a ſufficient tender in law, for 


more than it's value by weight, at the rate of 5s. 2d. 


bo anges. 
As to the impreſſion, the ſtamping thereof is the 


unqueſtionable prerogative of the crown: for, though 
divers biſhops and monaſteries had formerly the pri- 
vilege of coining money, yet, as fir Matthew Hale 
obſerves *, this was uſually done by ſpecial grant 
from the king, or by preſcription which ſuppoſes one; 
and therefore was derived from, and not in deroga- 
tion of, che royal prerogative. Beſides that they 

had only the profit of the coinage, and not the power 
of inſtituting either the impreſſion or denomina- 
tion; but had uſually the ſtamp ſent them from the 


exchequer. | 


© 2 Inſt. 577. 1 x Hiſt. P. C. 191. 
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The denomination, or the value for which the 


coin is to paſs current, is likewiſe in the breaſt of 
the king; and, if any unuſual pieces are coined, 
that value muſt be aſcertained by proclamation. In 
order to fix the value, the weight and the fineneſs of 
the metal are to be taken into conſideration toge- 


ther. When a given weight of gold or ſilver is of 


a given fineneſs, it is then of the true ſtandard*, 
and called eſterling or ſterling metal; a name for 
which there are various reaſons given 3, but none 
of them entirely ſatisfactory. And of this ſteriing 
or eſterling metal all the coin of the kingdom muſt 
de made, by the ſtatute 25 Edw. III. c. 13. So 
that the king's prerogative ſeemeth not to extend to 
the debaſing or inhancing the value of the coin, be- 
low or above the ſterling value“: though fir Mat- 
thew Hale 5 appears to be of another opinion. The 
king may alſo, by his proclamation legitimate fo- 
reign coin, and make 1t current here; declaring at 
what value it ſhall be taken in payments“. But 
this, I apprehend, ought to be by compariſon with 
the ſtandard of our own coin; otherwiſe the conſent 
of parliament will be neceſſary. There is at preſent 
no ſuch legitimated money; Portugal coin being 


only current by private conſent, ſa that any one 


vo pleaſes may refule to take it in payment. The 


? This ſtandard hath been 
frequently varied in former 
tunes; but hath for many years 
paſt been thus invariable ſettled. 
The pound troy of gold, con- 
biting of twenty-two carats (or 
twenty-fourth parts) fine, and 
two of alloy, is divided into 
forty-four guineas and an aalf 
of the preſent value of 21s. 
each, And the pound troy of 
hlver, conſiſting of eleven 
ounces and two penny weights 
pure, and eighteen penny- 
weights alloy, is divided into 
lixty-two ſhillings. (See Folkes 
en Engliſh coins.) | 

Vol. I, 


B b 


3 Spelm. Cloſf. 203. Du- 


freſne, III. 165. The moſt 
plauſible opinion ſeems to be 
thn: adopted by thoſe two ety- 
mologiſts, that the name was 
derived from the E/:rlingi, or 
Eaſterlings; as thole Saxons 
were anciently called, who in- 


hah:ited that diſtrict of Germa- 


ny, now occupied by the Hanſe 
towns and their appendages ; 


the earlieſt iraders in modern 


Europe. 
4 2 Inſt. 577. 
5 1 Hal. P. C. 1 
0 l[cid. 197. 8 
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Ling may alſo at any time decry, or cry down, any 
coin of the kingdom, and make it no longer cur. 
rent 7. . 


V. The king is, laſtly, conſidered by the laus of 


. England as the head and ſupreme governor of he 


national church. | 

To enter into the reaſons upon which this prere. 

tive is founded 1s matter rather of divinity than of 
aw. I ſhall therefore only obſerve that by ſtatute 
26 Hen. VIII. c. 1. (reciting that the king's majeſty 
juſtly and a is and ought to be the ſupreme 
Lond of the church of England; and ſo had been re- 
cognized by the clergy of this kingdom in their con- 
vocation) it is enacted, that the king ſhall be re- 
| _ the only ſupreme head 1n earth of the churchof 

gland, and ſhall have, annexed to the imperial 
crown of this realm, as well the title and ſtile there- 
. of, as all juriſdictions, authorities, and commodities, 
to the ſaid dignity of ſupreme head of the church 
appertaining. And another ſtatute to the ſame pur- 
port was made, 1 Eliz. c. 1. 

In virtue of this authority the king convenes, 
prorogues, reſtrains, regulates, and diſſolves all ec- 
cleſiaſtical ſynods or convocations. This was an 
inherent prerogative of the crown, long before the 
time of Henry VIII, as appears by the flatute $ 
Hen. VI. c. 1. and the many authors, both lawyers 
and hiſtorians, vouched by fir Edward Coke“. 80 
that the ſtatute 25 Hen. VIII. c. 19. which refirains 
the convocation from making or putting in execution 
any canons repugnant to the king's prerogative, or 
the laws, cuſtoms, and ſtatutes of the realm, was 
merely declaratory of the old common law“: that 

art of it only being new, which makes the k1ags 
royal aſſent actually neceſſary to the validity of every 
canon. The convocation or eccleſiaſtical tynoi, 1 
England, differs conſiderably in it's conftitution from 
the ſynods of other chriflian kingdoms : thoſe con- 
ſiſting wholly of biſhops; whereas with us the coir 


7 1 Hal. P. C. 197. 9 12 Rep. 72. 
s 4 Inſt. 32z, 323. 
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vocation is the miniature of a parliament, wherein 
the archbiſhop preſides with regal ſtate; the upper 
houſe of biſhops repreſents the houſe of lords; and 
the lower houſe, compoſed of repreſentatives of the 
ſereral dioceſes at large, and of each particular chap- 
ter therein, reſembles the houſe of commons with it's 
knights of the ſhire and burgeſſes?. This conſtitu- 
tion is ſaid to be owing to f policy of Edward I. 
who thereby at one and the ſame time let in che in- 
{erior clergy to the privileges of forming eecleſiaſti- 
cal canons, (which before they had not) and alſo 
introduced a method of taxing ecclefiafiical bene- 
fices, by conſent. of convocation *.' 3 
From this prerogative alſo, of being the head of 
the church, ariſes the king's right of nomination 
to vacant biſhopricks, and certain other eccleſiaſti- 
cal preferments; which will more properly be con- 
fidered when we come to treat of the clergy. I ſhall 
only here obſerve, that this is now done in conſe- 
quence of the ſtatute 25 Hen. VIIL. c. 20. Fj: 
As head of the church, the king is likewiſe the der- 
wer reſort in all eccleſiaſtical dr oy an appeal lying 
ultimately to him in chancery from the | ang 
every eccleſiaſtical judge: which right was reftored 
to the crown by ſtatute 25 Hen. VIII. c. 19, as will 
more fully be ſhewn hereafter. „ 


o In the diet of Sweden, the biſhops and ſuper- inten- 
where the eccleſiaſtics form one dants; and alſo of deputies, 
& the branches of the legiſ- one of which is choſen by eve - 
lature, the chamber of the cler- ry ten pariſhes or rural deanry. 
teſembles the convocation of Mod. Un. Hiſt. xxxiii. 18. 
ingland. It is compoſed of 1 Gilb. Hiſt, of Exch. c. 4. 
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CHAPTER THE EIGHTH. 
or THE KING's REVENUE. 


| Hare in the preceding chapter, confidere} 
at large thoſe branches of the king's prerogative, 
which contribute to his royal dignity, and couſiitute 
the executive power of the government, we proceed 
now to examine the king's fiſcal prerogatives, or 
ſuch as regard his revenue; which the Britiſh conſi- 
tution hath veſted in the royal perſon, in order to 
ſupport his dignity and maintain 25 power : being a 
portion which each ſubject contributes of his pro- 
perty, in order to ſecure the remainder. | 

This revenue is either ordinary, or extraordinary, 
The king's ordinary revenue is ſuch, as has either 
ſubſiſted time out of mind in the crown; or elſe has 
been granted by parliament, by way of purchaſe or 
exchange for ſuch of the king's 1aherent hereditary 
revenues, as were found inconvenient to the ſubject. 

When I ſay that it has ſubſiſted time out of mind 
in the crown, I do not mean that the king 1s at pre- 
ſent in the actual poſſeſſion of the whole of this re- 
venue. Much (nay, the greateſt part) of it is at 
this day ia the hands of ſubjects; to whom it has 
been granted out from time to time by the kings of 
England: which has rendered the crown in tome 
meaſure dependent on the people for it's ordinary 
ſupport and ſubſiſtence. So that I muſt be obliged 
to recount, as part of the royal revenue, what lords 
of manors and other ſubjects frequently look upon 
to be their own abſojute inherent rights; becauſe 
they are and have been veſted in them and their an- 
ceſtors for ages, though in reality originally derived 
from the grants of our antient princes. 


Ch. 8. of PxRSONS. | 293 


I. The firſt of the king's ordinary revenues, which 
] ſhall take notice of, is of an ecclefiaſtical kind; 
25 are alſo the three 3 ones) viz. the cuſ- 
tody of the temporalties of biſhops: by which are 
meant all the lay revenues, lands, and tenements, 
(in which is included his barony) which belong to 
an archbiſhop's or biſhap's ſee. And theſe upon 
the vacancy of the biſhoprick are immediately the 
right of the king, as a conſequence of his preroga- 
tire in church matters; whereby he is conſidered as - 
the founder of all archbiſhopricks and biſhopricks, 
to whom during the vacancy they revert. And for 
the ſame reaſon, before the diſſolution of abbeys, 
the king had the cuſtody of the temporalties of all 
ſuch abbeys and priories as were of royal foundation 
(but not of thoſe founded by ſubjects) on the death 
of the abbot or prior*. Another reaſon may alſo be 
gren, why the policy of the law hath veſted this 
cuſtody in the king; becauſe as the ſucceſſor is not 
known, the lands and poſſeſſions of the ſee would be 
liable to ſpoil and devaſtation, if no one had a pro- 
perty therein. Therefore the law has given the king, 
not the temporalties themſelves, but the cu/tody of 
the temporalties, till ſuch time as a ſucceſſor is ap- 
pointed; with power of taking to himſelf all the 
intermediate profits, without any account of the 
ſucceſſor; and with the right of preſenting (which 
te crown very frequently Scat) to ſuch bene- 
fees and other e as fall within the time 
of vacation. This revenue is of ſo high a nature, 
that it could not be granted out to a ſubject, before, 
or even after, it accrued; but now. by the ſtatute 15 
Edw. III. ft. 4. c. 4 & 5. the king may, after the va- 
cancy, leaſe the temporalties to the dean and chap- 
ter; ſaving to himſelf all advowſons, eſcheats, and 
the like. Our antient kings, and particularly Wil- 
lam Rufus, were not only remarkable for keepin 
the biſhopricks a long time vacant, for the ſake 4 
enjoying the temporalties, but alſo committed hor- 
ndie waſte on the woods and other parts of the 


12 hf, 15. 2 Stat. 17 Edw. II. c. 14 F. N. B. 32 
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eſtate; and to crown all, would never, when the 
ſee was filled up, reſtore ro the biſhop his tem} o- 
ralties again unleſs he purchaſed them at an exorbi. 
tant price. To remedy which, king Henry the firg 
granted a charter at the beginning of his reign, 
promiſing neither to ſell, nor let to farm, nor take 
any thing from, the domains of the church, till the 
Jucceſſor was inftalled. And it was made one of 
the articles of the great charter“, that no wafte 
ſhould be committed in the temporalties of biſhop- 
Ticks, neither ſhou'd the cuſtody of them be ſold, 
The ſame is ordained by the ſtatute of Weſtminſter 
the firſt 5; and the flatute 14 Edw. III. ft. 4. c. 4. 
(which permits, as we have ſeen, a leaſe to the dean 
and chapter) is ſtill more explicit in prohibiting the 
other exactions. It was alſo,a frequent abuſe, that 
the king would for trifling, or no cauſes, ſeiſe the 
temporalties of biſhops, even during their lives, into 
his own hands: but this is guarded againſt by ſtatute 
1 Edw. III. ft. 2. c. 2. | | Yo 
This revenue of the king, which was formerly 
very conſiderable, is now by a cuſtomary indulgence 
almoſt reduced to nothing: for, at preſent, as ſoon 
25 the new biſhop is conſecrated and confirmed, he 
uſually receives the reſtitution of his teu poraltic 
quite entire, and untouched, from the king; and at 
the ſame time does hon. age to his fovereign : and then, 
and not ſooner, he has a fee ſimple in his biſhoy- 
Tick, and may maintain an action for the profits. * 
II. The king is entitled to a corody, as the lan 
ca!ls it, cut of every biſhoprick, that is, to fend or? 
of his chaplains to be maintained by the biſhop, or 
to have a penſion allowed him till the biſhop pro- 
motes him to a benefice?. This is alſo in the nature 
of an acknowledgement to the king, as founder of the 
ſee, fince he had formerly the ſame corody or pen— 
ſion from every abbey or pmory of royal foundation. 
It is, I apprehend, nov; fallen into total diſuſe; 


2 Matt. Paris. 5 Ed. Lc 23 
% Ren. II. c. 5. 6 3 67 341. 
8 : 7. 2.50. 


ch. 38. of Pznsons. — 


though fir Matthew Hale ſays?, that it is due of 
common right, and that no preſcription will diſcharge 


t. 0 <7; 
UI. The king alſo (as was formerly obſerved?) 
is entitled to all the tithes ariſing in extraparochial 
places“: though perhaps it may be doubted how far 
this article, as well as the laſt, can be properly 
reckoned a part of the king's own royal revenue; 
fince a corody ſupports only his chaplains, and theſe 
extraparochial 2 are held under an implied truſt, 


that the king will diſtribute them for the good of the 


* 


clergy in general. 1 
The next branch conſiſts in the firſt- fruits, 


and tenths, of all ſpiritual preferments in the king- 
dom; both of which I ſhall conſider together. 
Theſe were originally a part of the papal] uſurpa- 
tions over the clergy of this kingdom; firſt introduc- 
ed by Pandulph 1 pope's legate, during the reigns 
of king John and Henry the third, in the ſee of 
Norwich ; and afterwards attempted to be made uni- 
verſal by the popes Clement V and John XXII, 
about the beginning of the fourteenth century. The 
firſt- fruits, primitiæ, or annates, were the firſt year's 
whole profits of the ſpiritual preferment, according 
to a rate or valor 9 under the direction of pope 


Innocent IV by Walter biſhop of Norwich in 38 


Hen. III, and afterwards advanced in value by com- 
miſſion from pope Nicholas III. A. D. 1292, 20 
Edw. I. * ; which valuation of pope Nicholas is 
Hill preſerved in the exchequer *. The tenths, or 
decime, were the tenth part of the annual profit of 
each living by the ſame valuation ; which was alſo 
claimed by the holy ſee, under no better pretence 


than a ſtrange miſapplication of that precept of the 


| Levitical law, which directs s, that the Levites 
* ſhould offer the tenth part of their tithes as a 
«6 heave-offering to the Lord, and give it to Aaron 


6 Notes on F. N. B. above cited. 1 F. N. B. 176. 
9 page 115. 1 2 3 Inſt. 154. 
o 2. Inſt. 647. Numb. xviii. 26. 
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the high prieſt. But this claim of the pope met with 
a vigorous reſiſtance from the Engliſh parliame:: 
- and a variety of acts were paſſed to prevent and re. 
ſtrain it, particularly the ſtatute 6 Hen. IV. c. 1. 
which calls it a horrible miſchief and damnable cuſ. 


tom. But the popith clergy, blindly devoted to the 


will of a foreign maſter, ſtill kept it on foot: ſome- 
times more ſecretly, ſometimes more openly and 
avowed!y ; ſo that in the reign of Henry VIII, it 


was computed, that in the compaſs of fifty years. 


800,000 ducats had been ſent to Rome for firk- 
fruits only. And, as the clergy expreſſed this wil. 
| lingneſs to contribute ſo much of their income to 
the head of the church, it was thought proper ( when 
in the ſame reign the papal power was abolithed, 
and the king was declared the head of the'church of 


England) to annex this revenue to the crown ; which 
was done by ſtatute 26 Hen. VIII. c. 3. (confirmed 


by ſtatute 1 Eliz. c. 4.) and a new valor beneficicrum 
was then made, by which the clergy. are at preſent 
rated. t Ce | 


marks, are diſcharged from the payment of firſt- 
fruits: and if, in ſuch livings as continue chargea- 
ble with this payment, the incumbent lives but half 
a year, he ſhall pay only one quarter of his firſt- 
fruits; if but one whole year; then half of them; if 
a year and a half, three quarters; and if two years, 
then the whole; and not otherwiſe. Likewiſe by 
the ſtatute 27 Hen. VIII. c. 8. no tenths are to be 
paid for the firſt year, for then the firſt-fruits are 
due : and by other ſtatutes of queen Anne, in the 


fifth and fixth years of her reign, if a benefice be 
ea 


under fiſty pounds per annum clear yearly value, it 


{hall be diſcharged of the payment of firſt- fruits and 
tenths . | : 

Thus the richer clergy, being, by che criminal 
bigotry of their popiſh predeceſſors, ſubjected at firſt 
to a foreign exaction, were afterwards, when that 
yoke was ſhaken off, liable to a like miſapplication 
of their revenu es, through the rapacious diſpoſition 


By theſe laſt mentioned ſtatutes all vicarages un- 
der ten pounds a year, and all rectories under ten 
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of the then reigning monarch : till at length the piety 
of queen Anne reſtored to the church what had been 
thus indirectly taken from it. This ſhe did, not by 
remitting the tenths and firſt-fruics entirely but, in 
a {pirit of the trueſt equity, by applying theſe ſu- 
perAuities of the larger benefices to make up the de- 
ficiencies of the ſmaller. And to this end ſhe grant- 
ed her royal charter, which was confirmed by the 
ſtatute 2 Ann. c. 11. whereby all the revenue of firſt- 
Fruits and tenths is veſted in truſtees for ever, to form 
a perpetual fund for the augmentation of poor liv- 
ings. This 1s uſually called queen Anne's bounty ; 
which has been ſtill farther regulated by ſubſequent 
ſtatutes “. | 1 | | 2 | 
V. The next branch of the king's ordinary reve- 
nue (which, as well as the ſubſequent branches, is 
of a lay or temporal nature) conſiſts in the rents and 
profits of the demeſne lands of the crown. Theſe 
demeſae lands, terre domimicales regis, being either the 
ſhare reſerved to the crown at the original diſtri- 
bution of landed property, or ſuch as came to it af- 
terwards by forfeitures or other means, were anti- 
ently very large and extenſive; comprizing divggs 
manors, honors, and lordſhips: the tenants of which 
had very peculiar privileges, as will be ſhewn in the 
ſecond book of theſe commentaries, when we ſpeak 
of the tenure in ancient demeſne. At preſent they 
are contracted within a very narrow compaſs, hav- 
ing been a!moſt entirely granted away to private 
ſubjects. This has occaſioned the parliament fre- 
quently to interpoſe ; and, particularly, after king 
William III had greatly impoveriſhed the crown, an 
act paſſ?d5, whereby all future grants or leaſes from 
the crown for any longer term than thirty-one years 
or three lives are declared to be void; except with 
regard to houſes, which may be granted for fifty 
years. And no reverſionary leaſe can be made, ſo 
as to exceed, together with the eſtate in being, the- 
ſame term of three lives or thirty-one years: that is 
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where there is a ſubſiſting leaſe, of which there are 
twenty years flill to come, the king cannot grant a 


future intereſt, to commence after the expiration of 


the former, for any longer term than eleven years, 
The tenant muſt alſo be made liable to be puniſhed 
for committing waſte ; and the uſual rent muſt be 
reſerved, or where there bas uſually been no rent, 
one third of the clear yearly value . The misfor- 
tune is, that this act was made too late, after almoſt 
every valuable poſſeſſion of the crown had been 
granted away for ever, or elſe upon very long lea- 
ſes; but may be of ſome benefit to poſterity, when 
thoſe leaſes come to expire (g). 1 


6 In like manner by the ci- crown could not be alienated, 


vil law, the inheritances or in- but only let to farm. Cad. J. 


di patrimoniales of the imperial 11. f. 61. Ty 


PEE 


— 
CO ——— 


() By the ſtatute 26 Geo. III. c. 87. commiſſioners are ap- 
pointed for examlning and enquiring into the ſtate, produce, 
and expenditure of the rents of the lands, and fines ſor leaſcs of 
the ſame, and inte the ſtate, produce, management, extent and 
value of all the honors, caſtles, lordſhips, toreſts, chaſcs, de- 
meſne and other lands, derelict and waſte lands within the fur- 
vey of his majeſty's exchequer, and appertaining to the crown 
of Great Britain in England and Wales, and into all ſuch ſub- 
ſiſting leaſes, patents and other grants of the ſaid honors and 
premiſes reſpectively, as contain any expreſs ſaving to tie crown 


of any rights or intereſts in poſſeſſion, reverſion, or contingency, 
and into all and all manner of rights and privileges claimed or 


exerciſed within, over and upon his miajeſty's ſaid foreſts, 
| Chaſes, parks, dercli& and waſte lands reſpectively; and into 
all the ſubſiſting offices eſtabliſhed for the management of the 
faid foreſts and other premiſes reſpectively, and the annual ex- 
pence of the ſame : and the ſaid commiſſioners are, within tour- 


teen days after the commencement of every ſeſſion of parla- 


ment, and fiom time to time, when and ſo often as they con» 
veniently can or may, certify and report in writing, under their 


hands and ſeals, unto the king and both houſes of parl.ament, 


what progreſs they ſhall have made in the execution of the 
truſts and powers of the . ſaid act, together with ſuch obſer- 
vations as ſhall occur to them, and ſuggeſt ſuch plans for the 
diſpoſal and alienation, or for the future management and 
improvement of the ſaid landed eſtates and poſſeſſions, and 


for the protection and ſupply of timber for the uſe of the royal. 


navy, or for redreſſing any abuſes in the management of tie 


landed eſtates, and the collection of the revenues of the ſame, 


as the ſaid commiſſioners (hall think beſt calculated for ren- 
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VI. Hither might have been referred the advan- 
tages which uſed to arife to the king from the profits 
of his military tenures, to which molt lands in the 
kingdom were ſubject, till the ſtatute 12 Car. II. c. 
24. which in great meaſure aboliſhed them all: the 
explication of the nature of which tenures muſt be 

oftponed to the ſecond book of theſe commentaries. 
— alſo might have been referred the profitable 
prerogative of purveyance and pre- emption: which 
was a right enjoyed by the crown of buying up pro- 
viſions and other neceſſaries, by the intervention of 
the king's purveyors, for the uſe of his royal houſ- 
hold, at an appraiſed valuation, in preference to all 
others, and even without conſent of the owner: and 
alſo of forcibly impreſſing the carriages and horſes 
of the ſubject, to do the king's buſineſs on the public 
roads, in the conveyance of timber, baggage, and 
the like, however inconvenient to the proprietor, 
upon paying him a ſettled price. A prerogative, 
which prevailed pretty generally throughout Europe, 
during the ſcarcity of gold and filver, and the high 
valuation of money conſequential thereupon. In 
thoſe early times the king's houſhold, as well as 
thoſe of inferior lords) were ſupported by ſpecific 
renders of corn, and other victuals, from the tenants 
of the reſpective demeſnes; and there was alfo a 
continual market kept at the palace gate to furniſh 
viands for the royal uſe?. And this anſwered all 
' purpoſes, in thoſe ages of ſimplicity, ſo long as the 
king's court continued. in any certain place. But 
when 1t removed from one part of the kingdom to . 
another (as was formerly very frequently done) it 
was found neceſſary to ſend purveyors beforenand 
to get together a ſufficient quantity of proviſions and 
other neceſſaries for the houthold : and, left the unu- 
jual demand ſhould raiſe them to an exorbitant price, 


7 4 Inſt, 273. 
dering the ſaid eſtates and poſſeſſions of the crown, and the 


revenues ariſing therefrom, moſt productive and advantageous 
to his majeſty and the public.] 
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the powers before mentioned were veſted in theſe 


purveyors : ho in 33 of time very greatly abuſed 


their authority, and became a great oppreſſion to the 
ſubject, though of little advantage to che croun; 


ready money in open market (when the royal reſi. 


dence was more permanent, and ſpecie began to be 
plenty) being found upon experience to be the beſt 
proveditor of any. Wherefore by degrees the poy- 
ers of purveyance have declined, in foreign countries 
as well as our own : and particularly were aboliſhed 
in Sweden by Guſtavus Adolphus, towards the be- 
: pinning of the laſt century 3. And, with us in Eng- 

and, having fallen into diſuſe during the ſuſpenſion 
of monarchy, king Charles at his reſtoration con- 
ſented, by the ſame ſtatute, to reſign entirely theſe 
branches of his revenue and power : and the parlia- 
ment, in part of recompence, ſettled on him, his heirs, 
and ſucceſſors, for ever, the hereditary exciſe of fif- 
teen pence per barrel on all beer and ale ſold in the 
kingdom, and a proportionable ſum for certain other 
liquors. So that this hereditary exciſe, the nature of 
which ſhalt be farther explained in the ſubſequent 
* of this chapter, now forms the ſixch branch ot 


is majeſty's ordinary revenue. 


* 


VII. A ſeventh branch might alſo be computed to 


| have ariſen from wine licenſes; or the rents payable 
to the crown by ſuch perſons as are licenſed to ſell 
wi ne by retail throughout England, except in a few 
privileged places. Theſe were firſt ſettled on the 
crown by te ſtatute 12 Car. II. c. 25. and, toge- 
ther with the hereditary exciſe, made up the equiva- 
lent in value for the loſs ſuſtained by the prerogative 
in the abolition of the military tenures, and the 
right of pre-emption and purveyance : but this reve- 
nue was aboliſhed by the ſtatute 30 Geo. II. c. 19. 
and an annual ſum of upwards of 7oool. per an. 
num, iſſuing out of the new ſtamp duties impoſed 
on wine licenſes, was ſettled on the crown in it; 
ſtcad. 

VIII. An eighth branch of the king's ordinary 


5s Mod. Un. Hiſt. xxxlii. 220. 


Boox I. 


/ 
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rerenue is uſually reckoned to conſiſt in the profits 
ariſing from his foreſts. Foreſts are waſte grounds 
belonging to the king, repleniſhed with all manner 
of bealts of chaſe or venary ; which are under the 
king's protection, for the ſake of his royal recreation 
and delight ; and to that end, and for ptr 
of the king's game, there are particular laws, privi- 
leges, courts and officers belonging to the king's fo- 
reſts; all which will be, in their turns, explained in 
the ſubſequent books of thefe commentaries. What 
we are now to conſider are only the profits ariſing 
to.the king from hence, which conſiſt principally. 
in amercements or fines levied for offences againſt 
the foreſt-laws. But, as few, if any courts of this 
kind for levying amercements ? have been held ſince 


1632, 8 Car. I. and as from the accounts given of 


the proceedings in that court by our hiſtories and law 
4s $ , no body would now wifh to ſee them again 
revived, it is needleſs (at leaſt in this place) to pur- 
ſue this inquiry any farther. | 

IX. The profits ariſing from the king's ordinary 
courts of juſtice make a ninth branch of his revenue. 
And theſe conſiſt not only in fines impoſed upon 
ofſenders, forfeitures of recognizances, and amerce- 
ments levied upon defaulters; but alſo in certain fees 
Cue to the crown in a variety of legal matters, as, 
for ſetting the great ſeal to charters, original writs, 
and other forenſic proceedings, and for permitting 
tines to be levied of lands in order tos bar entails, cr 
olterwiſe to inſure their utle. As none of theſe can 
be done without the immediate intervention of the 
king, by himſelf or his officers; che law allows him 
certain perquiſites and profits, as a recompenſe for 
ne trouble he undertakes for the public. Theſe, 
in proceſs of time, have been almoſt all granted out 
lo private perſons, or elte appropriated to certain 


Roger North, in lis life of ſoon after the reſtoration ; but 
lad keeper North, (43, 44-) 1 have met with no report of 
ment.ons an eyre, or iter, to it's proceedings. | 
lane been held ſouth of rent © 1 Jones, 267-298. 
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particular uſes: ſo that, though our la w- proceedings 
are ſtill loaded wich their payment, very little of 
them is now returned into the king's exchequer; for 
a part of whoſe royal maintenance they were ori. 
ginally intended. All future grants, of them howe. 
ver, by the ſtatute 1 Ann. ft. 2. c. 7. are to en- 
dure for no longer time than the prince's life who 
grants them. 85 5 1 

X. A tenth branch of the king's ordinary reve. 
nue, ſaid to be grounded on the conſideration of his 
guareing and protecting the ſeas from pirates and 
robbers, is the right to royal b, which are whale 
and ſturgeon : and theſe when either thrown aſhore, 
or caught near the coaſts, are the property of the 
king, on account © of their ſuperior excellence. In- 
deed our anceſtors ſeem to have entertained a very 
high notion of the importance of this right ; it being 
the prerogative of the kings of Denmark and the 
dukes of Normandy * ; and from one” of theſe it 
was probably derived to our princes. It is expreſsly 
claimed and allowed in the ftatute de prerogativa re- 


\ gis * and the moſt antient treatiſes of iaw now ex- 


tant make mention of it“; though they ſeem to 


have made a diftinftion between whale and ftur- 


geon, as was incidentally obſerved in a former chap- 
ter 5, „ | 3 

XI. Another maritime revenue, and founded part- 
ly upon the ſame reaſon, is that of ſhipwrecks : 
which are alſo declared to be the king's property by 


the ſame prerogative ſtatute 17 Edw. II. c. 11. and 


were ſo, long before, at the common law. It is 


_ worthy obſervation, how greatly the law of wrecks 


has been altered, and the rigour of it gradually ſof- 
tened in favour of the di ſtreſſed proprietors. Wreck, 
by the antient common law, was where any ſhip was 


loſt at ſea, and the goods or cargo were thrown 


- 1 Plowd. 315. ton. e. 17. Fleta. J. 1. c. 45 
2 Stiernli. de jure Sueonum. & 46. Memorund. Scacch*, H. 
J. 2. c. 8. Gr. Ceuſtum. cap. 24 Edw. I. 37. prefixed to 
17. | Maynard's year book of Edward 
3 x9 Ecw, II. c. 11. „ | 
* Bruton. J. 3. c. 3- Brit» Ch. 4. pag. 223. 
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upon the land; in which caſe theſe goods, ſo wreck- 
ed, were adjudged to belong to the king: for it was 
held, that by the loſs of the ſhip, all property- wis 

one out of the original owner . But this was un- 
doubtedly adding ſorrow to. forrow, and was conſo- 
nant neither to reaſon nor humanity. Wherefore 
it was firſt ordained by king Henry I, that if any 
perſon eſcaped alive out of the ſhip it would be n 
wreck ; and afterwards king Henry II, by his 
charter *, declared, that if on the coaſts of either 
England, Poictou, Oleron, or Gaſcony, any ſhip 
ſhould be diſtreſſed, and either man or beaſt ſhou d 
eſcape or be found therein alive, the goods ſhou d 
remain to the owners, if they claimed them within 
three months ; but otherwiſe ſhould be eſteemed a 
wreck, and ſhould belong to the Ring, or other lord 
of the franchiſe. This was again confirmed with 
improvements by king Richard the firſt ; who, in 
the ſecond year of his reignꝰ, not only eftablithe] 
theſe conceſſions, - by ordaining that the owner, if he 


was ſhipwrecked and eſcaped, . nes res ſuas liler g 


« et quietas haberet,”” but alſo, that if he periſhed, 
bis children, or in default of them, his b and 
filters, ſhould retain the property; and in default of 
brother or ſiſter, then the goo{s jhould remain to 
the king». And the law, as laid down by Bracton 
in the reign of Henry III, ſeems ſtill to have im- 
proved in it's equity. For then, if not only a doz 
(for inſtance) eſcaped, by which the owner might 
be diſcovered, but if any certain mark were ſet on 
the goods, by which they might be known again, it 
was held to be no wreck . And this is certain y 
moſt agreeable to reaſon ; the rational claim of the 


6 Dr. & St. d. . . „. prince's treaſury or us, ro- 
7 Spelm. Cod. aud Wil- ftrained it by an edit (Cod. 11. 


kins. 305. | 5. 1.) and ordered them to ra- 
5 26 May, A. D. 1174. 1 mam to the owners; adding 
Rym. Fad. 36. tits humane .expoitutation,— 


9 Rog. Hoved. in Ric. I. « NQuod enim jus haber fiicus in 
; © In like manner Conſtan- „ ena colamicate, ut d. re tim 
tine the great, finding that by © /« 7uofa compendium jectetur 
tie imperial law the . revenue „„ 

wrecks was given to tle ES. 
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king being only founded upon this, that the tue 
owner cannot be aſcertained. Afterwards, in the 
ſtarute of Weſtminſter the firft *, the time of limit. 
7 tion of claims, given by the charter of Henry Il, i, 
extended to a year and a day, according to the uſage 
of Normandy s: and it enacts, that if a man, a dog, 
ora cat, eſcape alive, the veſſel ſhall not be adjudz. 
ed a wreck. Theſe animals, as in Bracton, are 
only put tor examples“; for it is now. held“, that 
Lot only if any jive thing eſcape, but if proof can 
be made of the property of any of the goods or lad. 


| 

| 

1:95 which came to ſhore, they ſhall not be forfened | 
«as wreck. The ſtatute further ordains, that the 
iuerifi of the county ſhall be bound to keep the goods 
a vear and a day, (as in France for one year, , 

azre2able to the maritune laws of Oleron“, and 

1: Holland for a year and halt) that if any man can ' 
| Lrove a property in them, either in his own right 10 
or by right of repreſentation ?, they ſhall be reſtored n 
to him Without delay but, it no, ſuch property be 0 
proved within that time, they then ſhall be the vi 
3 king's. If the goods are cf a periſhable nature, the ſe 
Theriff may fell them, and the money ſhall be liable pt 
in ther ſtead T. This revenue of wrecks is frequent- hi 
ly granted out to lords of manors, as a royal fran- th 
chiſe; and if any one be thus entitied to wrecks th 
in his own land, and the king's goods are wrecked 1 
thereon, the king may claim them at any time, even fe; 
after the year and day“. | 1 85 tO 
It is to be obſerved, that, in order to conſtitute a the 
legal evrech, the goods muſt come to land. It they « 
; continue at fea, the law diſtinguiſhes them by the F, 
barbarous and uncouth appellations of jet/im, fit- Jof 
fam, and ligan. Jetſam is where goods are caſt into car 
the fea, and there fink and remain under water: bs 
flotſam is where they continue ſwimming on the 17 
| | fer 

2 3 Edw. I. c. 4. 6 f. 28. 8 
3 r. Conſi um. c. 17. 7 2 Init. 168. 0 
Het. J. 1. c. 44. 2 Inft 0 Plowd.: ls. i 
— Ee On 9 2 Inſt. 168. Bro. Ar. i. 25 

L 


5-Hamikon v. Davies. Trin. FWreck. | 
11 Geo. III. B. K. | | faiay 


Ch. 8. 2 of PIISONS. | 5 zos 


ſurface of the waves: ligan is where they are ſunk 


in the ſea, but tied to a cork or buoy, in order to be 


found . Theſe are alſo the king's if no owner ap- 


ars to claim them; but, if any owner appears, 


e 
be is entitled to recover the poſſeſſion. For even if 
they be caſt overboard, without any mark or buoy, 
in order to lighten the ſhip, the owner is not by this 
act of neceflity conſtrued to have renounced his pro- 
perty : much leſs can things ligan be a rp 0 
be abandoned, ſince the owner has done all in Eis 
power to aſſert and retain his property. Theſe 
three are therefore accounted ſo far a diftin thing 
from the former, that by the king's grant to a man 
of wrecks, things jetſam, flotſam, and ligan will 
not paſs *. . NE. 

Wrecks, in their legal agceptation, are at preſeat 
not very frequent: for, if any goods come to land, 
it rarely happens, fince the improvement of cor:- 
merce, navigation, and correſpondence, that the 
owner is not able to affert his property within the 
year and day limited by law. And in order to pre- 
ſerve this property entire for him, and if poſſible to 
prevent wrecks at all, our laws have made many very 
humane regulations; in a ſpirit quite. oppofite to 
thoſe ſavage laws, which formerly prevailed in all 
the northern regions of Europe, and a few years ago 
were ſtill ſaid to ſubſiſt on the coaſts of the Baltic 
ſea, permitting the inhabitants to ſeize on whatever 
they could pet as lawful prize: or, as an author of 
their own expreſſes 1t, * in naufragorum miſeria ct 
 calaniitate tanguam wvultures ad predum wurrere*.”* 
For by the ſtatute 27 Edw. III. c. 13. if any ſhip be 
loſt on the ſhore, and the goods come to land (which 
cannot, ſays the ſtatute, be called wreck) they ſhall 
be preſently delivered to the merchants, paying only 
a reaſonable reward to thoſe that ſaved and pre- 
ſerved them, which is entitled /a/vage. Alſo by the 


® 5 Rep. 106. quod quit habere nolit. Inſt. 2. 
Qi enim res in tempeſiate, 1. 5. 48 RT 
| tarde nawis cauſay eiciuntrry 2 5 Rep. 108, . 
le deminarum permanent. ia Stlerph. de jure Sueen. l. 3. 


felam eſt, cas nen 89 anime ,,,, c. 4. 
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common law, if any perſons (other than the ſherif) 
take any goods ſo caſt on ſhore, which are not legal 
wreck, the owners might have a commiſſion to in. 
quire and find them out, and compel them to make 
reſtitution ?. And by ſtatute 12 Ann. ft. 2. c. 18. 
confirmed by 4 Geo. I. c. 12. in order to afliſt the 
diſtreſſed, and prevent the ſcandalous illegal prac. 
tices on ſome of our ſea coaſts, (too ſimilar to thoſ: 
on the Baltic) it is enacted, that all head-offticer; 
and others of towns near the ſea ſhall, upon appli. 
cation made to them, ſummon as many hands az 
are neceſſary, and ſendthem to the relief of any ſhip 
in diſtreſs, on forfeiture of Idol. and, in caſe of 
_ aſſiſtance given, ſalvage ſhall be paid by the owner, 
to be aſſeſſed by three neighbouring juſtices. All 
perſons that ſecrete any goods ſhall forfeit their tre- 
ble value: and if they wilfully do any act whereby 
the ſhip is loſt or deſtroyed, by making holes 1n her, 
ſtealing her pumps, or otherwiſe, they are guilty of 
felonp, without benefit of clergy. Laſily, by the 
ſtatute 26 Geo. II. c. 19. plundering any veſſel cither 
in diſtreſs, or wrecked, and whether any living crea- 
ture be on board, or not, (for, whether wreck er 
otherwiſe, it is clearly not the property of the popu- 
lace) ſuch plundering, I ſay, or preventing the eſcape 
of any perſon that endeavours to ſave his life, or 
wounding him with intent to deſtroy him, or putting 
out falſe lights in order to bring any veſſel into dan- 
ger, are all declared to be capital felonies; in like 
manner as the deſtroying of trees, ſteeples, or other 
ſtated ſeamarks, is puniſhed by the ſtatute 8 Eliz. c. 
13. with a forfeiture of -100l. or outlawry. More. 
over, by the ſtatute of George II, pilfering any goods 
caſt aſhore is declared to be petty larceny ; and many 
other ſalutary regulations are made, for the more 
effectually preſerving ſhips of any nation indiftreſs*. 
4 F. N. B. M2. of the Wiſigoths, and the mo 
By the civil law, to deſtroy early Neapolitan conftitution 
perfons ſhipwrecked, or prevent puniſhed with the utmoſt ſeve- 
© their ſaving the ſhip, is capital. rity all thoſe who neglefted o 
And toſteal even a plank froma 'affiſt avy ſhip in diſtreſs, 0 
veſſel in diſtreſs, or wrecked, plundered any goods caſt on 
makes the party liable to anſwver ſhore. (Lindenbrog. Cad. LL: 
for the whole ſhip and cargo. antiqu. 146. 715. 
(. 47. 9.3. The laws allo | 
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XII. A twelfth branch of the royal revenue,. the 
right to mines, has its original from the king's pre- 
rogative of coinage, in order to ſupply him with 
materials : and therefore thoſe mines, which are pro- 


perly royal, and to which the king 1s entitled when 
found, are only thoſe of filver and gold®. By the 
old common law, if gold or filver be found in mines 
of baſe metal, according to the opinion of ſome the 


whole was a royal mine, and belonged to the king ; 
though others held that it only did ſo, if the quantity 
of gold or ſilver was of greater value than the quan- 
tity of baſe metal“. But now by the ſtatutes 1 W. 


& M. ſt. 1. c. 30. and 5 W. & M. c. 6. this difference 


is made immaterial; it being enacted, that no mines 


of copper, tin, iron, or lead, ſhall be looked upon 


as royal mines, notwithſtanding gold or filver may 
be extracted from them in any quantities: but that 
the king, or perſons claiming royal mines under his 
authority, may have the ore, (other than tin-ore in 

the counties of Devon and Cornwall) paying for the 


ſame a price ſtated in the act. This was an ex- 


tremely reaſonable law: for now private owners are 
not diſcouraged from working mines, through a 
fear that they may be claimed as royal ones; neither 
does the king depart from the juſt rights of his reve- 
nue, fince he may have all the precious metal con- 
tained in the ore, paying no qunore for it than the 
value of the baſe metal which it is ſuppoſed to be; 
to which baſe metal the land owner is by reaſon and 
law entitled. | 8 

XIII. To the ſame original may in part be re- 
ferred the revenue of treaſure-trove (derived from 
the French word, trover, to find) called in Latin 


theſaurus inventus, Which is where any money or coin, 


gold, filver, plate, or bullion, is found hidden in 
the earth, or other private place, the owner thereof 
| being unknown : in which caſe the treaſure belongs 
to the king: but if he that hid it be known, or af. 
terwards found out, the owner and not the king is 
entitled to it?. Alſo if it be found in the ſea, or 


6 2 Inſt. 577. s z Inſt, 132. Dalt. of Sheriffs. 
7 Plo yd. 336. 16. | 
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upon the earth, it does not belong to the king, but the 

nder, if no owner appears? . So that it ſeems it i; 
the hiding, and not the abandoning of it, that gives 
the . a property: Bracton“ defining it, in the 


words of the civi-ians, to be © vetus depoſitio pecunia. 


This difference clearly ariſes from the different in- 
tentions, which the law implies in the owner, A 
man, that hides his treaſure in a ſecret place, evi- 
dently does not mean to relinquiſh his property ; but 
reſerves a right of claiming it again, when ke ſecs 


occaſion : and, if he dies and the ſecret alſo dies 


with him, the law gives it the king, in part of his 
royal revenue. But a man that ſcatters his treaſure 
into the ſea, or upon the public ſurface of the earth, 
is conſtrued to have abſolutely abandoned his pro- 
perty, and returned it into the common ſtock, with- 
out any intention of reclaiming it: and therefore i: 
belongs, as in a ſtate of nature, to the firſt occu- 


3 or finder; unleſs the owner appear and aſſert 


is right, which then proves that the loſs was by ac- 


cident, and not with an intent to renounce his pro- 


perty. | 
Formerly all treaſure-trove belonged to the finder'; 
as was alſo-the rule of the civil law.* Afterwards it 


was judged expedient for the purpoſes of the ſtate, 


and particularly for the coinape, to allow part of 
what was ſo found to the king; which part was al- 
ſigned to be all hidden treaſure; ſuch as is caſually 
laſt and unclaimed, and alſo ſuch as is dh,, 
abandoned, ſtill remaining the right of the fortunate 
finder. And that the prince ſhall be entitled to this 
hidden treaſure is now grown to be, according to 
Grotius,3 © jus commune, et guaſi gentium e“ for it 


is not only obſerved, he adds, in England, but ia 


Germany, France, Spain, and Denmark. The 
finding of depoſited treaſure was much more trequent, 


and the treaſures themſelves more conſiderable, in- 


the infancy of our conſtitution than at preſent. 


When the Romans, and other inhabitanzs of the 
reſpective countries which compoſed Galt empire 


9 Britt. c. 17. Finch. L. 177. 2? FF. 41. „„ . 
of, 3. e. 3. $ 3 de jur. b, & p. l. 2. 6 


4. 
1 Bracton. J. 3. c. 3. 3- Inſt. 8. §. 7. 
133. . 


were driven out by the northern nations, they con- 


 cealed their money under-ground ; with a view of 
reſorting to it again when the heat of the irruption 


' ſhould be over, and the invaders driven back to their 

deſarts. But, as this never happened, the treaſures 
were never claimed ; and on the death of the owners 
the ſecrer alſo died along with them. The conquer- 
ing generals, being aware of the value of theſe hid- 
den mines, made it highly penal to ſecrete them 
from the public ſervice. In England therefore, as 


among the feudiſts “, the puniſhment of ſuch as con- 


cealed from the king the finding of hidden treaſure 
was formerly no leſs than death; but now it is only 
fine and impriſonments. LT 

XIV. Waifs, bona <vaviata, are goods ſtolen, and 
waived or thrown away by the thief in his flight, for 
fear of being apprehended. Theſe are given to the 
king by the law, as a puniſhment upon the owner, 
for not himſelf purſuing the felon, and taking away 


his goods from him . And therefore if the party 


robbed do his diligence immediately to follow and 
apprehend the thief, (which is called making freſh 
fat) or do convict him afterwards, or procure evi- 
dence to convict him, he ſhall have his goods again ?. 
Waived goods do alſo not belong to the king, till 
ſeiſed by ne Say for his uſe; for if the party rob- 
bed can ſeiſe them firſt, though at the diſtance of 
twenty years, the king ſhall never have them 3. If 
the goods are hid by the thief, or left any where by 
him, ſo that he had them not about him, when he 
fled, and therefore did not throw them away in his 
flight; theſe alſo are not bsna waviata, but the owner 
may have them again when he. pleaſes?. The 
goods of a foreign merchant, though ſtolen and 
thrown away in flight, ſhall never be waifs® : the 
xaſon whereof may be, not only for the encourage- 


4 Clanv. J. 1.c. 2. Crag. . 


16. 40. 9 5 Rep. 109. 1 
3 Inſt. 133. © Fitz. Abr. tit. Efiray. 1. 
5 Cro. Eliz. 694. 3 Bulſtr. 19. | 


Finch. L. 212. 
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ment of trade, but alſo becauſe there is no wilful 
default in the foreign merchant's not purſuing the 
thief; he being generally a ſtranger to our laws, 
our uſages, and our language. Es >: 

XV. Eſtrays are ſuch valuable animals as are 
found wandering in any manor or lordſhip, and no 
man knoweth the owner of them; in which caſe the 
law gives them to the king as the general owner and 
lord paramount of the foil, in recompenſe for the 
damage which they may have done therein: and they 
How molt commouly belong to the lord of the manor, 
by ſpecial grant from the crown. But, in order to 
veſt an abſolute property in the king, or his grantees, 
they muſt be proclaimed in the church and two mar- 
ket towns next adjoining to the place where they 
are found: and then, if uo man claims them, aſter 
e e ag and a year and a day paſſed, they be- 


ong to the king or his ſubſtitute without redemp- 


tion“; even though the owner were a minor, or 
under any other legal incapacity . A proviſion 
fimilar to which obtained in the old Gothic conſtiu- 
tion, with regard to all things that were found, 
which were to be thrice proclaimed; primum corem 
comitil us et viatorilus obvits, deinde in proxima villa 
v pago, f21remo coram ecclefia vel judicio and the 
ſpace of a year was allowed for the owner to re- 
claim his property 3. If the owner claims then 
within the year and day, he muſt pay the charges df 
finding, kceping, and proclauning them“. The 
king or lord has no property till the year and day 
palied: for if a lord keepeth an eſtray three quarte:s 
of a year, and within the year it ſtrayeth again, and an- 


other lord getteth it, che firſt lord cannot take it again. 


Any beaſts may be eſtrays, that are by nature tame 
or reclaimabie, and in which there is a valuable pro- 
perty, as ſheep, oxen, ſwine, and horſes, which we 
in general call cattle; and fo Fleta® defines then, 
pecus vagens, quod nullas petit, ſequitur vel adlvurat 


1 Mrr. c. 3. J. 19. 3. e 

2 5 Rep. 108. Bro. Abr. tit. + 
F/iroy. Cro. Eliz. 716. | 5 

3 Stiernh. de jure Gother. l. 6 . 
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For animals upon which the law ſets no value, as a 
dog or cat, and animals 1 a bear or 
wolf, cannot be conſidered as/ eſtrays. So ſwans 
may be eſtrays, but not any other fowl? ; whence 
they are ſaid to be royal fowl. The reaſon of which 
diſtinction ſeems to be, that, cattle and ſwans being 
of a reclaimed nature, the owner's property in them 
is not loſt merely by their temporary eſcape; and 
they alſo, from their intrinfic value, are a ſufficient 
pledge for the expence of the lord of the franchiſe 
in keeping them the year and day. For he that 
takes an eſtray is bound, ſo long as he keeps it, to 
find it in proviſions and preſerve it from damages; 
and may not uſe it by way of labour, but is liable 
to an action for ſo doing?. Yet he may milk a 
cow, or the like; for that tends to the preſervation, 
and is for the benefit, of the animal. - 
Beſides the particular reaſons before given why 
the king ſhould have the ſeveral revenues of royal 
fiſh, ſhipwrecks, treaſure-trove, waifs, and eſtrays, 


there is alſo one general reaſon which holds for them 


all; and that is, becauſe they are bona vacantia, or 
goods in which no one elfe can claim a property. 
And therefore by the law of nature they belonged 
to the firſt occupant or finder; and ſo continued. 


under the imperial law. But, in ſettling the modern 


conſtitutions of moſt of the governments in Europe, 
it was thought proper (to prevent that ſtrife and 
contention, hich the mere title of occupancy 1s apt 
to create and continue, and to provide for the ſup- 
port of public authority in a manner the leaſt bur- 
thenſome to individuals) that theſe rights ſhould be 


annexed to the ſupreme power by the poſitive laws 
of the ſtate. And ſo it came to paſs that, as Brac- 


* — . * . 
ton expreſſes it“, hec gue nullius in bonts ſunt, et olim 
ſuerunt inventoris de jure natural, jam efficiuntur prin- 
cipis de jure gentium. . 


? 7 Rep. 17. Os 0 Cro, Jac. 148. Noy. 


8 1 Roll, Abr. 889. | 119. 
9 Co, Jac. 147. e, 19. 
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XVI. The next branch of the king's ordinary 


revenue conſiſts in forfeitures of lands and goods for 
offences; bona confiſcata, as they are called by the ci. 
vilians, becauſe they belonged to the f/cus or impe- 


rial treaſury; or, as our lawyers term them, fra. 
fata: that is, ſuch whereof the property is gone 
away or departed from the owner. The true reaſon 


and only ſubſtantial ground of any forfeiture for 


"crimes conſiſt in this; that all property is derived 
from ſociety, being one of thoſe civil rights which 


are conferred upon individuals, in exchanye tor that 
degree of natural freedom, which every man muſt 


ſacrifice when he enters into ſocial communities. If 


therefore a member of any national community vio- 
lates the fundamental contract of his aſſociation, by 
tranſgreſſing the municipal law, he forteits his 


richt to ſuch privileges as he claims by that con- 


tract; and the ſtate may very juſtly reſume that por- 
tion of property, or any part of it, which the las 
hare Þ Xs aſſigned him. Hence, in every offence 
of an atrocious kind, the laws of England have ex- 
ted a total confiſcation of the moveables or per- 


ſonal eſtate; and in many caſes a perpetual, in 
others only a temporary, loſs of the cffender's un- 
movxeables or landed property; and have veſted them 


both in the king, who 1s the perſon ſuppoſed to be 


offended. og the one viſible magiſtrate 1n whom 
the majeſty of the public reſides. The particulars 
of theſe torfeitures will be more properly recited 


when we treat of crimes and miſdemeanors. [ 
therefore only mention them here, for the ſake of 
regularity, as a part of the cenſus regalis ; and ſhall 
poſtpone ſor the preſent the farther conſideration of 
all forfeitures, excepting one ſpecies only, which 
ariſes from the ma- rather than the crime of 
the owner, and 1s called a deodand. | 

By this is meant whatever perſonal chattel is the 
immediate occaſion of the death of any reaſonable 
creature: which is forfeited to the king, to be ap- 
plied io pious uſes, and diſtributed ig alms by his 


G3. 


high almoner* though formerly deſtined to a more 


ſuperſtitious urpoſe. It ſeems to have been origi- 
nally defi 1 7 in the blind days of popery, as an 
aden for the ſouls of ſuch as were ſnatched away 
by ſudden death; and for that purpoſe ought pro- 


perly to have been given to holy . e 


ſame manner as the apparel of a ſtranger, who was 
found dead, was applied to purchaſe maſſes for the 
good of his ſoul. And this may account for that 


rule of law, that no deodand is due where an 1nfant - 
under the age of diſcretion is killed by a fall from a 
cart, or horſe, or the like, not being in motion“; 


whereas, if an adult perſon falls from thence and is 


killed, the thing is certainly forfeited. For the rea- 


fon given by ſir Matthew Hale ſeems to be very in- 


adequate, vis. becauſe an infant is not able to take 


care of himſelf; for why ſhould the owner ſave his 


forfeiture, on account of the imbecility of the child, 


which ought rather to have made him more cautious 
to prevent any accident of miſchief? The true 

ound of this rule ſcems rather to have been, that 
0 child, by reaſon of its want of diſeretion, was pre- 
ſumed incapable of actual fin, and therefore needed 
no deodand to purchaſe propitiatory maſſes: but 
erery adult, who died in actual ſin, ſtood in need 
of ſuch atonement, according to the humane ſuper- 
kition of the founders of the Engliſh law. 

Thus ſtands the law if a perſon be killed by a 
fall from a thing ſtanding ſtill. But if a horſe, or 
or, or other animal, of his own motion, kill as well 
an infant as an adult, or if a cart run over him, they 
ſhall in either caſe be forfeited as deodands* ; which 
5 grounded upon this additional reaſon, that ſuch 
misfortunes are in part owing to the negligence of 
tie owner, and therefore he is properly puniſhed by 
ſuch forfeiture. A like puniſhment is in like cafes 


I Hal. P. C. 419. Fleta. 4 3 Inſt. 57. 11a. F. c. 
l I, & 25. 422. 


5 Fitzh. Abr. tit. Endtiement. Omnia, gu movent 44 
fl. 27. Staundf. P. C. 20, mortem, ſun; De. deiilc. Brace 


Wo. ton. /. 3.c. 8. 
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as if a man be climbing up the wheel of a cart, and 


= — the wheel, which runs over his body) but all 


ſor homicide, the inſtrument of death and the value 


inflited by the Moſaical law*: * if an ox gore z 
* man thatche die, the ox ſhall be ſtoned, and hi 
e fleſh ſhall not be eaten.” And, among the Athe. 
nians “, whatever was the cauſe of a Jr death 
by falling upon him, was exterminated or caſt oy 
of the dominions of the republic. Where a thing 
not in motion, is the occaſion of a man's death, tha 
part only which 1s the immediate cauſe is forfeited: 


Rat. od am ea a. a 


>—— 
9 


is killed by _—_ from it, the wheel alone is 2 
deodand* : but, wherever the thing is in motion, not 
only that part which immediately gives the wound, 


0 


things which move with it and help to make the 
wound more dangerous (as the cart and loading, 
which increaſe the preſſure of the wheel) are forfel- 
ed?. It matters not whether the owner were con- 
cerned in the killing or not; for, if a man kill 
another with my ſword, the ſword is forfeited ? as an 
accurſed thing. And therefore, in all indictments 


are preſented and found by the grand jury (as, that 
the ſtroke was roo by a certain penknite, value * 
ſixpence) that the king or his grantee may claim the i 


deodand: for it is no deodand, unleſs it be preſen- ge 


law: but if a man falls from a boat or ſhip in frei ri 


ed as ſuch by a jury of twelve men *. No deodands * 


are due for accidents happenin upon the high fea, bel 


that being out of the juriſdiction of the common . 


© Exod. xxi. 28 · quis, me neſciente, quocunzue - 2 
2 Aeſchin. eont. *Ctefiph. tele vel inſtrumento in fernicin 
Thus too by our antient law, a ſuam abutatur; wel ex ardibs ft 
well in which a perſon was meis cadat, wel incidat in puteun tonſ 
drowned, was ordered to be meum, guantumwvis tectum et ru. fall 
filled up, under the inſpection nitum, vel in cataractam, et j# hos 
of the coroner. Flet. J. 1. c. 25. molendino mes confringatur, ie 
F. 10. Fitzh. Abr. 7. corone. aligua muleta pleFar ; at in par. At 
416. 5 te infelicitatis meae numertut, unde 
. G habuiſſe wel acdificaſſe alqud law 
9 1 Hawk. P. C. c. 26. 5 homo periret. Stiernhoos at realy 
o A fimilar rule obtained Jure Goth, I. 3. c. 4 
among the antient Goths, Si Dr. & St. d. 2. c. 51. P 


> 3 Inſt. 57. 


SIQ 
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water, and is drowned, it hath been ſaid, that the 
reſſel and cargo are in ſtrictneſs of law a deodand ?, 
But juries have of late very 13 taken upon 
themſelves to mitigate theſe forfeitures, by finding 
only ſome trifling thing, or part of an entire thing, 
do have been the occaſion of the death. And in 
ſuch caſes, although the finding by the jury be hard- 
ly warrantable by law, the court of king's bench 
hath generally refuſed to interfere on behalf of the 


lord of the franchiſe, to aſſiſt ſo unequitable a 


10 
claim“. | | 

Deodands, and forfeitures in general, as well as 
wrecks, treaſure-trove, royal fiſh, mines, waifs, and 


ellrays, may be grantedby the king to particular ſuh- 


jets, as a royal franchiſe: and indeed they are forthe 
moſt part granted out to the lords of manors, or 
other liberties : to the perverſion of their original 
deſign. | | 5 
| II. Another branch of the king's ordinary 
rerenue ariſes from eſcheats of lands, which happen 
upon the defect of heirs to ſucceed to the inheri- 
tance; wherenpon they in general revert to and veſt 


in the king, who is eftecmed, in the eye of the law, 


the original proprietor of all the lands in the Waffe | 
Ef 2 


dom. But the diſcuſſion of this topic more proper 
belongs to the ſecond book of theſe commentaries, 
wherein we ſhall particularly confider the manner in 
= lands may be acquired or loſt by ef- 
cheat. 85 

XVIII. I proceed therefore to the eighteenth and 
aſt branch of the king's ordinary revenue; which 
tonſiſts in the cuſtody of idiots, from whence we 
wa be naturally led to conſider alſo the cuſtody of 
unatics. ET 

An idiot, or natural fool, is one that hath had no 
uderſtanding from his nativity ; and therefore 1s by 
lay naked never likely to attain any. For which 
reaſon the cuſtody of him and of his lands was for- 


3 3Inſt. 58. x Hal. P. C. 2. 22 5. | oP 
az. Molloy de jur. maritim. 4 Foſterof homicide; 266. 
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merly veſted in the lord of the fee * ; (and therefore 
ſtill, by ſpecial cuſtom, in ſome manors the lo 
mall have the ordering of idiot and lunatic copy. 
holders ©) but, by reaſon of the manifold abuſe gf 
this power by ſubjects, it was at laſt provided hy 
common conſent, that it ſhould be given to the ling, 
as the general conſervator of his people; in order 
70 prevent the idiot from waſting his eſtate, and 
reducing himſelf and his heirs to poverty and dil 
tre!s . This fiſcal prerogative of the king is declar. 
ed in parliament by ſtatute 17 Edw. II. c. 9. which 
directs (in affirmance of the common law *) that the 
king ſhall have ward of the lands of natural fool, 
taking the profits without waſte or deſtruction, and 
ſhall find them neceſſaries; and after the death of 
tuch idiots he ſhall render the eſtate to the heirs; in 
order to prevent ſuch idiots' from aliening their 
lands, and their heirs from being diſinherited. 
By the old common law there is a writ 4 id 
inquirendlo, to inquire whether a man be an idiot or 
not? ; which muſt be tried by a jury of twelve men: 
ard, if they find him purus idiala, the profit 
of his lands, and the cuſtody of his perſon may be 
granted by the king to ſome ſubject, who has in. 
tereſt enough to obtain them ©. This branch of th 
revenue hath been long conſidered as a hardfhl 
upon private families: and ſo long ago as in the 
8 Jac. I. it was under the conſideration of pari:- 
ment, to veſt this cuſtody in the relations of tht 
party, and to ſettle an equivalent on the crown in 
lieu of it; it being then propoſed to ſhare the ſam: 
fate with the flavery of the feodal tenures, which 
has been fince aboliſhed *. Yer few inſtances can 
de given of the oppreſſive exertion of it, fince l 
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6 Dyer. 302. Hutt. 17. © This power, though of 
Noy. 27. | late very rarely exerted, 15 fl 
F. N. B. 232. alluded to in common ſpetch, 
4 Rep. 126. Memorand by that uſual exprefſ.on of . 
Face“ 20 Edw. I. (prefixed to ging a man tor a fool. _ 
Maynard's year book of Edw. 1 4 Inſt. 203. Com. Juni. 6. 
II.) fol. 20. 24. N 0 
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ſeldom happens that a jury finds a man an idiot 
1 nativitate, but only non compos mentis from ſome par- 
ücular time; which has an operation very different 
in point of law. 


A man is not an idiot *, if he hath any glim? 


mering of reaſon, fo that he can tell his parents, his 
age, or the like common matters. But a man who 
is born deaf, dumb, and blind, is looked upon by 
the law as in the ſame ſtate with an idiot“; he be- 
ing ſuppoſed 5 of any underſtanding, as 
wanting all thoſe ſenſes which furniſh the human. 


mind with 1deas. | 


A lunatic, or non compos mentis, is one who hath. 


had underſtanding, but by diſeaſe, grief, or other 


accident hath loſt the uſe of his reafon . A luna- 


tic is indeed properly one that hath-lucid intervals; 
ſometimes enjoying his ſenſes, and ſometimes not, 
and that frequently depending upon the change of 


the moon. But under the general name of non com- 


por mentis, (which fir Edward Coke ſays is the moſt 
legal name ) are comprized not only lunatics, but 
perſons under frenzies; or who loſe their intellects 
by diſeaſe; thoſe that grow deaf, dumb, and blind, 
not being born ſo; or ſuch, in ſhort, as are judged 
by the court of chancery incapable of conducting 
their own affairs. To theſe alſo, as well as idiots, 
the king is guardian, but to a very different purpoſe. 
For the law always imagines, that theſe accidental 
misfortunes may be vemoved; and therefore only 
conſtitutes the crown a truſtee for the unfortunate 
perſons, to protect their property, and to account to 
them for all profits received, if they recover, or af- 
ter their deceaſe to their repreſentatives. And there- 
fore it is declared by the ftatute 17 Edw. II. c. 10. 
that the king ſhall provide for the cuſtody and ſuſ- 
tentation of lunatics, and preſerve their lands and 
the profits of them for their. uſe, when they come to 


2 F. N. B. 233. ( Mem. Secacch, 20 Edw. I. in 
+3 Co. Lit. 42. Fleta. J. 6. Maynard's year-book of Ew. 

t. 40. \ : II. 20.) | : | 
Ata a caſu et infirmitaic, © I Intl. 246. 
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their right mind; and the king ſhall take nothing to 
his own uſe: and if the parties die in ſuch eſtate 
the reſidue ſhall be diſtributed for their ſouls by thy 
advice of the ordinary, and of courſe (by the tubſe. 
quent amendments of the law of adminiſtration) 
thall now go to their executors or adminiſtrators. 
On the firſt attack of lunacy, or other occafion;! 
inſanity, while there may be hopes of a ſpeedy ref. 
titution of reaſon, it is uſual to confine the unhap- 
Py objects in private cuſtody under the direction of 
their neareſt friends and relations: and the legiſla. 
ture, to prevent all abuſes incident to ſuch prizatz 
cuſtody, hath thought proper to interpoſe 1's auibo- 
rity, by ſtatute 14 Geo. III. c. 49. (continued by 
19 Geo. III. c. 15.) (g for regulating private mad- 
houſes. But, when the diſorder is grown permanent, 
and the circumſtances of the party will bear fuck 
additional expence, it is proper to apply to the royal 
authority to warrant a laſting confinement. 
The method of proving a perſon non compor is 
very ſimilar to that of proving him an idiot. The 
lord chanceilor, to whom, by Peril authority from 
the king, the cuſtody of idiots and lunatics is en- 
truſted e, upon petition or information, grants a 
commiſlion in nature of the writ de idiv/a inquirends, 
to inquire into the partz's ſtate of mind; and it 
he be found non compos, he uſually commits the care 
of bis perſon, with a ſuitabſe allowance for his mair- 
tenance, to ſome friend, who is then called his com- 
mittee. ' However, to prevent ſiniſter practices, the 
nc xt heir is ſeldom permitted to be this committee 
of the perſon ; becauſe it is his intereſt that the fer 
ty ſhould die. But it hath been ſaid, there lies rot 
the ſame objection againſt his next of kin, provid- 
ec he be not his heir; for it is his intereſt to re- 
{erve the Junatic's life, in order to increaſe the per- 
ſonal eſtate by ſavings, which he or his family may 
hereafter be entitled to enjoy. The heir is gene- 
rally made the manager or committee of the eftate, 


6 3 PF. Wms. 18. 7 2 Pp. Wms. 633. 
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2 {And made perpetual by 26 Geo. III. c. e1.] | 
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it being clearly his intereſt by good management to 
keep it in condition: accountable however to the 
court of chancery, and to the non canibor himſelf, it 
he recovers; or otherwiſe, to his adminiſtrators. 

In this caſe of idiots and lunatics the civil law 
agrees with ours; by aſſigning them tutors to oy 


their perſons, and curators to manage their 
eſtates. + But in another inſtance the Roman law 
goes much beyond the Engliſh. For, if a man by. 


notorious prodigality was in danger of waſting his 


eſtate, he was looked upon as non campos, and com- 


mitted to the care of curators or tutors by the prae- 
tor®, And by the laws of Solon ſuch prodigals 
were brande with perpetual infimy ?. | with 
us, when a man on an inqueſt of idiocy hath been 
returned an unthrift and not an idiot, no farther 
proceedings have been had. And the propriety of 
the practice itſelf ſeems to be very queſtionable. It 
was doubileſs an excellent method. of benefiting the 
individual, and of preſerving eſtates in families; but 


it hardly ſeems calculated for the genius of a free 


nation, who claim and exerciſe the liberty of uſing 
their own property as they pleaſe, ** Sic utere tuo, 
& ut a:tenum non laedat, is the only reſtriction our 
laus have given with regard to oeconomical prudence. 
And the frequent circulation and transfer of lands 
and other property, which cannot be effected 
without extravagance ſomewhere, are perhaps not 
a little conducive towards keeping our mixed conſti- 
tution in it's due health and vigour. 

This may ſuffice for a ſhort view of the king's 


ordinary revenue, or the proper patrimony of the 


crown; which was very large formerly, and capa- 
ble of being increaſed to a magnitude truly formida- 
ble: for there are very few eſtates in the kingdom, 


s Solent praetoret, fi talem ' quamdiu wel furioſus ſanitatem, 
himinem invenerint, qui neue wel ille bonus mcres, recegerit. 
tempus neque finem expenſarum Ef. 27. 10. . 
labet, jed bona ſua dilacerando 9 Potter Antiqu. b. 1. c. 
et difipando profundit, curatorem 26. £ 
i dare, exemple furieſi : et tam- © Bro. Abr. tit, Idiot. 4. 
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that have not, at ſome period or other fince the 
Norman conqueſt, been veſted in the hands of the 
king by forfciture, eſcheat, or otherwiſe. But, for- 
tunately for the liberty of the ſubject, this heredi- 
tary landed revenue, by a ſeries of improvident 
management, is ſunk almoſt to nothing; and the 
caſual profits, ariſing from the other branches of the 


 ceſus regalit, are likewiſe almoſt all of them alienat- 


ed from the crown. | In order to ſupply the defici- 
encies of which, we are now obliged to have re- 
courſe to new methods of raiſing money, un— 
known to our early anceſtors; which methods 
conſtitute the king's extraordinary revenue. For, 
the public patrimony being got into the hands 
of private ſubjects, it is but reaſonable that private 
contributions ſhould ſupply the public * 
Which, though it may *. s fall harder upon ſome 
individuals, whole anceſtors Wow had no ſhare in the 
general plunder, than upon others, yet, taking the 
nation throughout, it amounts to neariy the lame; 
provided the gain by the extraordinary, ſhouid ap- 
pear to be no greater than the loſs by the ordinary, 
revenue. And perhaps, if every gentleman in the 
kingdom was to be ftripped of fuck of his lands as 


_ were formerly the property of the crown; was to be 


again ſubject to the inconveniencies of purveyance 


and 8 the oppreflion of foreſt laws, 


and the ſlavery of feodal tenures; and was to re— 
ſign imto'the king's hands all his royal franchiſes of 
waits, wrecks, eſtrays, treaſure-trove, mines, deo- 
dands, forfeitures, and the like; he would find 


himſelf a greater loſer, than by paying his 9 to 


ſuch taxes, as. are neceſſary to the fupport of go- 


vernment. The thing therefore to be wiſhed and 


aimed at in a land of liberty is by no means the total 
abolition of taxes, which would draw after it very 
pernicious confequences, and the very ſuppoſition of 
which is the height of political abſurdity. For as che 
true idea of government and magiſtracy will be found 
to conſiſt in this, that ſome few men are deputed by 
many others to preſide over public affairs, ſo that 


9 


individuals may the better be enabled to attend their 

rivate concerns; it is neceſſary that thoſe individuals 
ſhould be bound to contribute a portion of their pri- 
vate gains, in order to ſupport on government, and 


reward that magiſtracy, which protects them in the 


enjoyment of their reſpective 2 But the 

things to be aimed at are wiſdom and moderation, 
not only in granting, but alſo in the method of raiſ- 
ing, the neceſſary ſupplies; by contriving to do both 


in ſuch a manner as may be moſt conducive to the 


national welfare, and at the ſame time moſt confiſt- 
ent with the oeconomy and the liberty of the ſubject; 
who, when properly taxed, contributes only, as was 
before obſerved *, ſome part of his. property, in 
order to enjoy the 10A. Ti 
Theſe extraordinary grants are uſually called by 
the ſy nonymous names of aids, ſybſidies, and ſup- 
pies; and are granted, we have formerly ſeen , by 
the commons of Great Britain in parliament aſſem- 
bled: who, when they have 9a a ſupply to his 
majeſty, and ſettle the quantam of that ſupply, uſu- 
ally reſolve themſelves into what is called a com- 
mittee of way and means, to conſider the ways and 
means of raiſing the ſupply ſo voted. And in this 
committee every member (though it is looked upon 
as the peculiar province ot the chancellor of the ex- 
chequer) may propoſe ſuch ſcheme cf taxation as he 
inks will be leaft detrimental to the public. The 
reſolutions of this committee, when approved by 
| a vote of the houſe, are in general eſteemed to be 
25 it were) final and concluſive. For, though the 
upply cannot be actually raiſed upon the ſubject 
_ till directed by an act of the whole parliament, yet 
no monied man will ſcruple to advance to the go- 
vernment any quantity of ready caſh, on the credit 
of a bare vote of the houſe of commons, though no 


law be yet paſſed to eſtabliſh it. 


The taxes, which are raiſed upon the ſubjeN, are 


either annual or perpetual. The uſual annual taxes 
are thoſe upon land and malt. | 


1 page 294. 2 page 177. 


Ch. 8. of PrxSoOxs 325 


2 . Wow, ny 5 1 
a 6 TA. 


tr 7 . tld — me * 
by = "40 be SO Y . & 
1 q 755 4 WY TRY * 
% . ; -. . 


Va * KM, 2 oft PIE 6 5 


8 . * 3 . 5 Yew . 4 3 
ö * „ Ao . A 3 Fes 
e 2 ” * n bo 2 Fe p N 
N ky * . 20 . * 2 . — SSN bt + 
n 


—__ 
D 


* ; * 0 80 


WL 
2 


22 


3 


r 


1 
= 
* 
od . 
EE 
1 + 
Fx * 
fy 
£8 
"OY 
- 
Re 
by 4 4 
3%.H 
—— 
5 
Rs 
"Fa 
2 
9 
A 
0 
9 
3 
„ 
"3% 
Fe. 
+3 
A 
5 3 
1 
1 ” 


— op 


bn . 33 
1 


822 | wt The Ricn TS Boox E 


T. The land tax, in it's modern ſhape, has ſuper. 
ſeded all the former methods of rating either pro. 
perty, or perſons in reſpe of their property, whe- 
ther by tenths or fifteenths, ſubſidies on land, hy. 
dages, ſcutages, or talliages; a ſhorf explication of 
which will however greatly aſſiſt us in underſtanding 
our ancient laws and hiſtory. 1 
Tenchs, and fifteenths 3, were temporary aids 
iſſuing out of perſonal property, and granted to the 
king by parliament. They were formerly the real 
_—_ or eenth part of all the moveables belong- 
ing to the ſubject; when ſuch moveables, or per- 
{onal eſtates, were a very different and a much leſs 
conſiderable thing than what they uſually are at this 
day. Tenths are ſaid to have been firſt granted 
- under Henry the ſecond, who took advantage of the 
faſhionable zeal for croiſades to introduce this new 
taxation, in order to defray the expence of a pious 
expedition to Paleſtine, which he really or ſeeming- 
ly had PR againſt Saladine emperor of the Sa- 
racens; whence it was originally denominated th? 
Saladine tenth * But afterwards fifteenths were 
more uſually granted than tenths. Originally the 
amount of theſe taxes was yncertain, being levied by 
aſſeſſments new made at every freſh grant of the 
commons, a commiſſion for which is preſerved by 
Matthew Paris * : but it was at length reduced to a 
certainty in the eighth year of Edward III, when, 
by virtue of the king's commiſſion new taxations were 
made of every townſhip, borough, and city is the 
kiagdom, and recorded in the exchequer; which 
rate was, at the time, the fifteenth part of the value 
of every townſhip, the whole amounting to about 
29000 J. and therefore it ſtill kept up the name of a 
fifteenth, when, by the alteration of the value of 
money and the increaſe of perſonal property, things 
came to be ih a very different fituation. So that 
when, of later years, the commons granted the king 
a fifteenth, every pariſh in England immediately 


3 2 Inſt. 77. 4 Inſt. 34. Carte. 1. 719. Hume. i. 329. 
4  Hoved. . A. D. 1188. A. D. 1232. 


Obs. 
Lnew their proportion of it; that is, the ſame iden- 
tical ſum that was aſſeſſed by the ſame aid in the 
eighth of Edward III; and then raiſed it by a rate 


among themſelves, and returned it into the royal 
exchequer. 


The other antient levies were in the nature of a 


modern land tax: for we may trace up the 2 
of that charge as high as to the introduction of our 


military tenures ©, when every tenant of a knight's 


fee was bound, if called upon, to attend the king 


in his army for forty days in every year. But 


this perſonal attendance growing troubleſome in 
many reſpects, the tenants found means of com- 
pounding for it, by firſt ſending others 1n their ſtead, 
and in proceſs of time by making a pecuniary ſatiſ- 


faction to the crown in lieu of it. This 2 


ſatisfaction at laſt came to be levied by aſſeſſments, 
at ſo muck for every knight's fee, under the name of 
ſcutages ; which appear te have been levied for the 
firſt time in the fifth year of Henry the ſecond, on 


account of his expedition to Toulouſe, and were then 


{I apprehend) mere arbitrary compoſitions, as the 
king and the ſubject could agree. But this prece- 
dent being afterwards abuſed into a means of op- 
preſſion, (in levying ſcutages on the landholders by 
the royal authority only, whenever our kings went 
to war, in order to hire mercenary troops and pay 
their contingent expences) it became = 

matter of national complaint; and king John was 
obliged to promiſe in his magna carta“, that no 
ſcutage ſhould be impoſed without the conſent of the 
common council of the realm. This clauſe was in- 
deed omitted in the charters of Henry III, where * 
we only find it ſtipulated, that ſcutages ſhould be 


taken as they were uſed to be in the time of * 


Henry the ſecond, Yet afterwards, by a variety o 
ſtatutes under Edward I. and his grandſon ?, it was 


5 See the ſecond book of 9 25 Edw. I. c. 5 & 6. 34 

Wieſe commentaries. Edw. I. ft. 4. c. 1. 14 Ed. 
„„ III. Rt. 2. 0. 2. 5 
9 Hen. III. c. 37. ; 
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provided, that the king ſhould not take any aids or 
taſks, any talliage or tax, but by the common aſſent 
of the great men and commons in parliament, 
Of the ſame nature with ſcutages upon knights. 
fees were the aſſeſſments of hydage upon all other 
lands, and of talliage upon cities and burghs ®. ut 
they all gradually fell into diſuſe upon the introduc. 
tion of ſubſidies, about the time of king Richard II. 
and _ Henry IV. Theſe were a tax, not im- 
mediately impoſed upon property, but upon perſons 
in reſpect of their reputed eſtates, after the no- 


minal rate of 4s. in the pound for lands, and 2:, di 
8d. for goods; and for thoſe of aliens in a double ſu 
proportion. But this aſſeſſment was alſo made ac- n 
cording to an antient valuation; wherein the com- ti 
. was ſo very moderate, and the rental of the ed 
ingdom was ſuppoſed to be ſo exceeding low, that WW 
one ſublidy of his ſort did not, according to fir Ed- wi 
ward Coke *, amount to more than 70000 . whereas fu! 
a modern land-tax at the ſame rate produces two fir 
millions. It was antiently the rule never to grant 2 
more than one ſubſidy, and two fifteenths at a time: v1 
but this rule was broken through for the firſt time on rec 
a very mags. occaſion, the Spaniſh invaſion in ſt: 
1588; when the parliament gave queen Elizabeth kn 
two ſubſidies and four-fifteenths. Afterwards, as pra 
money ſunk in value, more ſubſidies were given; me 
and we have an inſtance in the firſt parliament of 1 
1640, of the king's defiring twelve ſubſidies of the ers. 
commons, to be levied in three years; which was ſat 
looked upon as a ſtartling propoſal : though lord bar 
Clarenden ſays *, that the ſpeaker, ſerjeant Glan- latte 
ville, made it manifeſt to the houſe, how very 1n- ten 
conſiderable a ſum twelve ſubſidies amounted to, by lice. 
telling them he had computed what he was to pay lect 


for them himſelf; and when he named the ſum, he WM con 
being known to be poſſeſſed of a great ellate, it Ion 


ſeemed not worth any farther deliberation. And Cri: 

indeed upon calcu'ation, we ſhall find, that che total & 1: 

© M:dox. hiſt, excl. 480, 2 Hiſt. b. 2. ; 

| * 4 Init. 33. | 1 | C.lb, 
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mount of theſe twelve ſubſidies, to be raiſed in 
three years, is leſs than what is now raiſed in one 
yer, by a land tax of two ſhillings in the pound. 
© The grant of ſcutages, talliages, or ſubſidies by 
the commons did not extend to ſpiritual preferments ; 
hoſe being uſually taxed at the ſame time by the 
clergy themſelves in convocation: which grants of 
the clergy were confirmed in parliament, otherwiſe 
they were illegal, and not binding; as the ſame no- 
ble writer obſerves of the ſublidies granted by the 
convocation, which continued fitting after the 
difſolution of the firſt parliament in 1640. A 
ſublidy granted by the clergy was after the 
rate of 4s. in the pound according to the valua- 
tion of their livings in the king's books; and amoun:- 
ed, as ſir Edward Coke tells us *, to about 20000. 
While this cuſtom continued, convocations were 
vont to fit as frequently as parliaments ; but the laſt 
fubfidies, thus given by the clergy, were thoſe con- 
firmed by ſtatute 15 Car. II. cap. 10. ſince which 
another method of taxation has generally prevailed, 
rhich takes in the clergy as well as the laity: in 
recompence for which the beneficed elergy have from 
hat period een allowed to. vote at che election of 
crights of the fhire 3 ; and thenceforward alſo the 
practice of gung eccleſiaſtical ſubhdies hath fallen 
50 total difuſe. | 
The lay ſubſidy was uſually raiſed by commiſBon- 
tts appointed by the crown, or the great officers of 
tate; and therefor? in the beginning of the civil 
wars between Charles I. and his parliament, the 
ater having no ober tufficient revenue to ſupport 
tiemſelves and their mcotures, introduced the Prac- 
ice or laing weekly and monthly aſſeſſments * of a 
jecitic ſum upon the ſeveral counties of the king- 
com z to be levied by a pound rate on lands and per- 
nal eftates: which were occaſionally continued 
wing the whole uturpation, ſometimes at the rate 
1200007. a monih, fomctimes at inferior rates“. 
* 4 laſt. 33. | | 5 One of theſe biils of 
* Vait. of theriffs, 418. aſſefimert, in 1656, is preſery-- 


17 Gift. of exch. c. 4. ed in &cohell's collection, 400. 
-* 2g Nov. 4 Mar. 1642. | i 
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After the reſtoration the ancient method of granting 
ſubſidies, inſtead of ſuch monthly aſſeſſments, ua; 
| twice, and twice only, renewed; viz. in 1663, when 
four ſubſidies were granted by the temporalty, ar 
tour by the clergy ; and in 1670, when 80c00g! 
_ was raiſed by way of ſubſidy, which was the la 
time of raiſing ſupplies in that manner. For, the 
monthly aſſeſſments being now eſtabliſhed by cuſtom, 
being raiſed by commiſhoners named by. parlja. 
ment, and oumcing a more certain revenue; fron Ml © 


that time forwards we hear no more of ſubfidiez 15 
but occaſional aſſeſſments were granted, as the na- 
onal emergencies required. Theſe periodical aſſeſ. of 


ments, the ſubſidies which preceded them, and the bu 
more antient ſcutage, hydage, and talliage, were to Wil * 
all intents and purpoſes a land tax; and the aſſt. 
ments were ſometimes expreſsly called ſo s. Ye: © 
popular opinion has prevailed, that the land tar 
was firſt introduced in the reign of king William 111; 
becauſe in the year 1692 a new aſſeſſment or valu- Wl '* 
tion of eſtates was made throughout the king - Pe 
dom: which, though by no means a perfect one, had 
this effect, that a ſupply of 500000]. was equal to fro 
15. in the pound of the value of the eſtates given in. Aud, 


according to this enhanced valuation, from the year e 
1693 to the preſent, a period of above fourſcor ii "" 
years, the land tax has continued an annual char ”* 
upon the ſubject; above half the time at r. in the 85 


pound, ſometimes at 3s, ſometimes at 25, twice at . 
is, but without any total intermiſſion. The me— ec 


dium has been 3s. 3d. in the pound; being equia- w. 
teat with twenty-three antient ſubſidies, and amount, $4 
ing annually to more than a million and a haf Bl *© 
money. The method of raifing it is by charging 3 was 
particular ſum upon each county, according to !“ 
valuation given in; M, D. 1692 and this ſum is * 
a lleſſed and raiſed upon individuals (their perſonal © ' 
eilates, as well as real, being liable thereto) H Fe 
commiſſioners appointed in the act, being the pull 

cipal landholders of the county, and their officers , 


ow journ. 26 Jun. 9 Dec. 7 In the years 1732 ad 1733 
1678. ö 
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II. The other annual tax is the malt tax; which 


* 


8 :: 2ſum of 7500001. raifed every year by parliament, 
e Face 1697, by a duty of 69. in the bulhel on 
F malt, and a proportiona ble ſum on certain liquors, 
ſuch as eyder and perry, which might otherwiſe pre- 
er the conſumption of malt. This is under the 


management of the commiſſioners of the exciſe; and 
is indeed itſelf no other than an annual exciſe, the 
nature of which ſpecies of taxation I ſhall preſently 


was laid upon malt; to the produce of which a duty 
.o 15 ber cent, or nearly an additional halfpenny per 
buſhel, was added in 1979 : and that in 1763 a pro- 
portionable exciſe was laid upon cyder and perry, 


collecting. | 

The perpetual taxes are, . 
I. The cuſtoms; or the duties, toll, tribute, or 
tariff, payable upon merchandize exported and im- 
ported. The conſiderations upom which this reve- 
me (or the more antient part of it, which aroſe only 


be two; 1. Becauſe he gave the ſubject leave to 
a <&part the kingdom, and to carry his goods along 
ich him. 2. Nene the king was bound of com- 
mon right to maintain and keep up the ports and ha- 
rens, and to protect the merchant from pirates. 
Some have imagi ned they are called with us cuſtoms, 
becauſe they were the inheritance of the king by im- 
memorial uſage and the common law, and not grant- 
ed him by any ſtatute s: but fir Edward Coke hath 
clearly ſhewn ?, that the king's firſt claim to them 
was by grant of parliament 3 Edw. I. though the 
record thereof is not now extant. And indeed this 


is in expreſs words confeſſed by ſtatute 25 Edw. I. 


7. wherein the king promiſes to take no cuſtoms 
from merchants, without the common aſſent of the 


* Dyer, 16% | 9 2 Inſt. 53, 59. 
Pyer. 43. fl. 24. e | | 


E e 2 


explain : only premiſing at preſent, chat in the year 
1760 an additional perpetual exciſe of 3d. per buſhel. 


n r 


dut ſo new-modelled in 1766, as ſcarce to be worth 


OT er 


from exports) was inveſted in the king, were ſaid to 
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realm, “ ſaving to us and our heirs, che cuſtons cn 
1 wool, ſins, and leather, formerly granted bo 
* IDF the commonalty aforeſaid.” Theſe w ere for. 
meriy called che hereditary cuſtoms of the crohg; 
and were due on-the exportation only of the fad 
three commodities, and of none other: which were 
ſtyled the Huple commodities of the kingdom, bucayſ: 
they » were obliged to be brought to thoſe ports ver 
the king's llaple was ePablithed, in ite to be ther 
ſirli rated, and then exported ?. They were deno- 
n. inated in the barbarous Las of our antient : 
cords, crfluma ; not ue Which is the . 
guage. of our law whenever it means merely uſa, 
The duties on uool, ſhes -ſkins, or woolte!ls, au 
leather, exported, were called tufluma artiqua firs 
magna and were payable by every mer. ha: t, 25 
well native as ſtrantger; with this ciilerence, that 
merchant itrangers paid an additional toll, vis, hat 
as er again as was paid by natives. The cul: ure 


ties, as lt; Imports 3 as ee wen! was 2 
ally called the alien's duty, and was hrit granted n 
31 Edw.. 1. But theſe ancient hereditary cuſtoms 
eſpecially thoſe on wool and woolfells, came to e 
ot little account, when the nation becams ſenſihe 
of the advantages of a home manufacture, and pro- 
hibited the export at: on of woo! by ſtature 11 Eau u. 
. 


There is alſo another very ancient hereditary day 


belonging to the crown, called the priſage or 44. h 
of wines ; which is cor nſiderab! „ older than the cut- 
toms, being taken notice of in che great roll of the 
exchequer, g Ric. I. fill extant 3. Priſage vas 
Tight of taking two tons of wine from er ery flip 


(Engliſh or n importing into 3 tuen 


© Dav. 9. | which f gniſi s price, charge 
1 This appellation i to or as we have adopted i 
be Cerived from the French word Engl.ih, coft. - 
ccuſ um, or cedtum, which ſigni- 2 4 li ſt. 29. 
fies toil or tribute, and owes it's Mag x. l. it. exch. 520. 
etymology to the word c, 532. 5 
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tons or more; one before and one behind the maſt : 


which by charter of Edward I was exchanged into a 
duty of 25. for every ton imported by merchant-ftran- 


gers, and called butlerage, beca uſe paid to the Ling's 


butler “. 


Other cuſtoms payable upon exports and imports. 


were diſtinguiſhed into ſubſidies, _— poundage, 


and other impoſts. Subſidies were ſuch as were 
impoſed by parliament upon any of the ſtaple com- 
modities before mentioned, over and above the cuſtu- 
na antiqua et magna tonnage was a duty upon all 
wines imported, over and above the priſage and but- 
rage aforeſaid : poundage was a duty impoſed ad 
valorem, at the rate of 12d. 1n the pound, on all 
other merchandize . whatſoever ; and the other im 
poſts were ſuch as were occaſionally laid on by 
parliament, as circumſtances and times required +. 
Theſe diſtinctions are now in a manner forgotten, 
except by the officers immediately concerned in this 


department ; their roduce being in effect ail blend- 
ed together, under the one denomination of the cul, 


toms, f SE 
By theſe we underſtand at preſent, a duty or ſub- 
fidy paid by the merchant, at the quay, upon all im- 
ported as well as exported commodities, by authority 
of parliament ; unleſs where, for particular national 
reaſons, certain Tewards, bounties, or drawbacks, 
are allowed for particular exports or imports. Thoſe 
of tonnage and poundage, in particular, were at 


firſt granted, as the old ſtatutes (and particularly 1. 


Lliz. c. 19.) expreſs it, for the defence of the 
realm, and the keeping and ſafeguard of the ſeas, 
and for the intercourſe of merchandize ſafely to come 
into and paſs out of the ſame. They were at firlt 
uſually granted only for a ftated term of years, as, 
for two years in 5 Ric. II; but in Henry the ſixch's 
ume, they were granted him tor life by a ſtatute in 
the thirty-firſt year of his reign; and again to 


4 Dav. 8. 2 Bulſtr. 254. . $5 Dav. 11, 12. 
Stat. Eſtr. 16 Bdw. II. Com. s Dav. 14 
Wn. 27 Apr. 1689. | | 
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Edward IV. for the term of his life alſo; fin 
which time they were regularly granted to all his 
ſucceſſors, for life, ſometimes at the firſt, ſometime; 
at other ſubſequent parliaments, till the reign of 
Charles the firſt; when, as the noble hiſtorian ex. 
preſſes it ?, his miniſters were not ſufficiently ſolici 
tous for a renewal of this legal grant. And yet theſe 
impoſts were imprudently and unconſtitutionally le. 
vied and taken, without conſent of parliament, for 
fifteen years together; which was one of the cau- 
| fes of thoſe a ee diſcontents, juſtifiable at fir 
in too many inſtances, but which degenerated at 
laſt into cauſeleſs rebellion and murder. For, as in 
every other, ſo in this particular caſe, the king (pre- 
vious to the commencement of hoſtilities) gave the 
nation ample ſatisfaction for the errors of his former 
conduct, by paſſing an acts, whereby he renounce 
all power in the crown of levying the duty of 
tonnage and poundage, without the expreſs conſent 
of parliament; and alſo all power of impofition 
upon any merchandizes whatever. Upon the reſto- 
ration this duty was granted to king Charles the ſe- 
cond for life, and ſoit was to his two immediate fuc- 
ſors ; but now by three ſeveral ſtatutes, 9 Ann. e. 
6, 1 Geo. I. c. 12. and 3 Geo. I. c. 7. it is made 

erpetual and mortgaged for the debt of the publi: 
The cuftoms thus impoſed by parliament, are cncky 
contained in two books of rates, ſet forth by par. 
- amentary authority ? ; one ſigned by fir Harbotte 
Grimſton, ſpcaker of the houſe of commons in Char- 
les the ſecond's time; and the other an additional 
one ſigned by fir Spenſer Compton, ſpeaker in de 
reign of George the firſt ; to which alſo ſubſequent 
additions have been made. Aliens pay a larger pre 
portion than natural ſubjects, which is what is non 
generally underſtood by the alien's duty; to be es- 
empted from which is one principal cauſe of the ire 

quent applications to parliaments for acts of nature 
ization. | | 


7 Hiſt. Rebell. b. 3. 9 Stat. 12 Car. II. c. 4 
8 16 Car. I. c. 8. G 
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Theſe cuſtoms are then, we fee, a tax imme- 
 diately paid by the merchant, although ultimately by 
the conſumer. And yet theſe are the duties felt 
leaſt by the people; and, if prudently managed, the 
eople hardly conſider that they pay them at all. 
For the merchant 1s eaſy, being ſenfible he does not 
pay them for himſelf; and the conſumer, who really 
pays them, confounds them with the price of the 
commodity : in the ſame manner as Tacitus obſerves, 
that the emperor Nero gained the reputation of abo- 
liſhing the tax of the ſale of ſlaves, though he only 
od it from the buyer to the ſeller; ſo that it 
was, as he exprelles-it, © remiſſum magts ſpecie, quam 
vi e quia, cum venditor pendere juberetur, in partem 
« prettt emptoribus accreſcebatꝰ. But this inconveni- 
ence attends it on the other hand, that theſe impoſts, 


0 if too heavy, are a check and cramp upon trade; 
if and eſpecially when the value of the commodity 
F bears little or no proportion to the quantity of the 
duty impoſed- This in conſequence gives riſe alſo 
„ to ſmuggling, which then becomes a very lucrative 


employment: and it's natural and moſt reaſonable 
uniſhment, viz. confiſcation of the commodity, is 
, in ſuch caſes quite ineffectual; the intrinfic value of 
| the goods, which is all that the ſmuggler has paid, 
. and therefore all that he can loſe, being very incon- 
; fiderable when compared with his proſpect of ad- 
. vantage in evading the duty. Recourſe muſt there- 


le fore be had to extraordinary puniſhments to prevent 
. it; perhaps even to capital ones: which deſtroys all 
| proportion of puniſhment „ and puts murderers 
: upon an equal footing with ſuch as are really guilty 
it of no natural, but merely a poſiuve, offence. 

There is alſo another ill conſequence attending 
n high impoſts on merchandize, not frequently conſi- 
dere, but indiſputably certain; that the earlier any 
tax is laid on a commodity, the heavier it falls upon 
| 


the conſumer in the end: for every trader, through 
whoſe hands it paſſes, muſt have a profit, not only 
upon the raw material and his own labour and time 


© Hp, 1. 13. 7 Monteſq, <q. L. b. 13. c. 8, 


. 
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in preparing, but alſo upon the very tax itſelf 
which he advances to the government ; otherwiſe he. 
loſes the uſe and intereſt of the money which he ſo 
advances. To inſtance in the article of foreign 
paper. The merchant pays a duty upon 1mportation, 
which he does not receive again till he ſells the com- 
modity, perhaps at the end of three months. He is 
therefore equally entitled to a profit upon that duty 
which he pays at the cuſtom-houſe, as to a profit 
upon the original price which he pays to the manu- 
facturer abroad; and conſiders it accordingly in the 
price he demands of the ſtationer. When the ſta— 
tioner ſells it again, he requires a profit of the prin- 
ter or bookſeller upon the whole ſum advanced by 
him to the merchant : and the bookſeller does not 
forget to charge the full proportion to the ſtudent. 
or ultimate conſumer; who therefore does not only 
ay the original duty, but the profits of theſe three 
intermediate traders, who have ſucceſhively advanced 
it for him. This might be carried much farther in 
any mechanical, or more complicated, branch of 
trade. 5 | 
IT. Directly oppoſite in it's nature to this is the 
exciſe duty; which is an inland impoſition, paid 
ſometimes upon the conſumption of the commodity, 
or frequently upon the retail ſale, which is the laſt 
ſta ge before the conſumption. This is doubtleſs, 
impartially ſpeaking, the moſt oeconomical way of 
taxing the ſubject: the charges of levying, collect- 
ing and managing the exciſe duties being conſidera- 
bly leſs in proportion, than in other bra a hes of the 
revenue. It alſo renders the commodity cheaper 
10 the conſumer, than charging it with cuſtoms 
to che ſame amount would do; for the reaſon juſt 
now given, becauſe generally paid in a much 
later ſtage of it. But, at the ſame time, the rigour 
and arbitrary proceedings of exciſe- laws ſeem hardly 
compatible with the temper of a free nation. For 
the frauds that might be committed in this branch of 
the revenue, unleſs a ſtrict watch is kept, make it 


3 
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neceſſary, wherever it is eſtablilie!, to give the 
officers a power of entering and ſcarching the houſes 
of ſuch as deal in exciſeable commodities, at any 
hour of the day, and, in many caſes, of the night 
likewiſe. And the proceedings in caſe of tranfgret- 
ſions are fo ſummary and ſudden, that a man may 
be convicted in two days time in the penalty of 
many thouſand pounds by two commiſſioners or juſ- 
tices of che peace; to the total excluſion of the trial 
by jury, and diſregard of the common law. For 
which reaſon, though lord Clarendon tells us *, that 
to his knowledge the Earl of Bedford {who was 
made lord treaſurer by king Charles the firſt, to 
oblige his parliament) intended to have ſet up the 
exciſe in England, yet it never made a part of that 
unfortunate prince's revenue; being firſt introduced, 
on the model of the Dutch prototype, by tae pa 

lament irfe:f after it's rupture with the crown. Yet 
ſuch was the opinion of it's general unpopularity, 
that when in 1642 © aſperſions were caſt by malig- 
pant perſons uon the houſe of commons, that 
they intended to introduce exciſcs, the houſe for 
„it's vipdication therein did declare, that theſe ru- 
% mours were faite and ſeandalous; and that their au- 
thors ſhou:d be apprehended and brought to condign 
 punithment s.“ However, it's original“ eſtabliſh- 
ment was in 1643, and it's progreſs was gradual ; 
being at firſt laid upon thoſe perſons and commodt- 
tes, where it was ſuppoſed the hardihip would be 


\ 6 Wo 


wards voted, But Mr. Prynne 
was not a member parl ament 
tili 7 Nov. 1648; and pub- 
I:ſhed in 1654, A pioteſtation 
« againſt the illegal, deteſta- 


2 Hiſt. b. 4. 

Com. Journ. 8 Oct. 1642. 
+ Tac tranſlator and contie 
tinuator of Petavius's chroro- 
logical hiſtory { Lond. 1659. 101.) 


moved tor, 28 Mar. 1643, by 
Mr. Prynne. 
from the journals of the com- 
ons, that on that day the 


mittee to contider of raihng 
money, in conſequence of 
Wich the excſe was aftcr- 


inſorms us, that it was fizſt 


And it appears 


houſe reſolved itſelf into a com- 


* hle, and oft-condemned tax 
„ and extortion of exciſe in 
& general.” it is probably 
therefore a miſtake of the prin - 
ter tor Mr. Pymme, who was 
intended for chancellor of the 
chequer under the earl of Bed: 
fo d. Lord Clar. b. 7. 


334 : "The Rrenrs. | Boox 1, 


leaſt perceivable, viz. the makers and venders of 
beer, ale, cyder, and perry, and the royaliſts at 
Oxford ſoon followed the example of their brethren 
at Weſtminſter by impoſing a ſimilar duty; both 
tides proteſting that it ſhould be continued no longer 

than to the end of the war, and then be utterly abo- 
| thſhed®. But the parliament at Weſtminſter ſoon after 
impoſed it on fleih, wine, tobacco, ſugar, and ſuch 
a multitude of other commodities, that it might fair- 
ly be denominated general: in purſuance of the 
plan laid down by Mr. Pymme (who ſeems to have 
been the father of the exciſe) in his letter to fir John 
Hotham ?, ſignifying, © that they had 'proceede:! in 
* the exciſe to many particulars, and intended to go 
on farther; but that it would be neceſſary to ule 
the people to it by little and little.“ And after- 
wards, when the nation had been accuſlomet to it 
for a ſeries of years, the ſucceeding champions of 
liberty boldly and openly declared, the impoſt of 
exciſe to be the moſt eaſy and indifferent lery that 
* could be laid upon the peoples: and accordingly 
continued it during the whole uſurpation. Upon king 
Charles's return, it having then bcen long eſtabliſh- 
ed and it's produce well known, ſome part of it 
was given to the crown, in 12 Car. II. by way of 
purchaſe (as was before obſerved) for the feodal 
tenures and other oppreſſive parts of the hereditary 
revenue. But, from it's firſt original to the preſent 
time, it's very name has been odious to the people 
of England. It has nevertheleſs been impoſed on 
abundance of other commodities in the reigns of 
king William III. and every ſucceeding prince, to 
ſupport the enormous expenſes occaſioned by our 
wars on the continent. Thus brandics and other 
ſpirits are now exciſed at the diſtillery; printed filks 
and linens, at the printer's ; ſtarch and hair powder, 
at the maker's: gold and filver wire, at the wire: 


5 Com. Journ. 17 May the troubles, 120. 

1643. 7 s Ord.' 14 Aug. 1649. . 
© Lord Clar. b. 7. 50. Scobell. 72. Stat. 1656. 
7 30 May 1643. Dugdalc of c. 19. Scobell. 453. ä 
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drawer's; plate in the hands of the vendor, who 


pays yearly for a licenſe to ſell it: lands and goods 
fold by auction, for which a pound-rate is payable 
by the auctioneer, who allo 15 charged with an an- 


nual duty for his licenſe; and coaches and other 


_ wheel carriages, for which the occupier is excited, 


though not with the ſame circumſtances of arbitrary 


ſtrictneſs, as in moſt of the other inftances. To 
theſe we may add coffee and tea, chocolate and cocoa 
paſte, for which the duty 1s paid by the retailer; all 
artificial wines, commonly called ſweets; paper and 
paſteboard, firſt when made, and again if ſtained or 
printed; malt as before mentioned; vinegars; and 
the manufacture of glaſs; for all which the duty is 
paid by the manufacturer; hops, for which the per- 
| fon that gathers them is anſwerable; candles and 
ſoap, which are paid for at the maker's; malt li- 
quors brewed for ſale, which are exciſed at the 
brewery; cyder and perry, at the vendor's; and 
leather and ſkins, at the tanner's. A liſt, which no 
friend to his country would wiſh to ſce farther in- 
| creaſed, . : E | 


ITI. I proceed therefore to a third duty, namely 


that upon ſalt; which is another diſtin branch of 
his majeſty's extraordinary revenue, and conſiſts in 
an exciſe of 3s. 4d. per buſhel impoſed upon all falt; 
by ſeveral ſtatutes of king William and other ſubſe- 
quent reigns. This is not generally called an exciſe, 
becauſe under the management of different commiſ- 
fioners: but the commiſhioners of the fait duties have 


by ſtatute 1 Ann. c. 21. the ſame powers, and muſt 


obſerve the ſame regulations, as thole of other exciſes. 
This tax had uſually been only temporary; but by 
ſtatute 26 Geo. II. c. 3. was made perpetual [p). 


. 15 


— 


[o) By ſtatute 22 Geo. III. c. 39. a further duty is laid; 
particularly, on G'auber and Epſom ſalts, and mineral alkali or 
flux ior glaſs, made of rock ſalt, brine or ſea water, and an 


annual duty of 5%. for a licenſe is charged on the maker there- 


of (4). 1 5 

(4) [The ſtatute 26 Geo. III. c. 90. repeals ſuch part of the 

ſtatute 22 Geo. 3. C. 39. as relates to the obtaining of rock 
lalt, or ſalt rock, or Lune, or ſca water, for the purpoſe of 
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IV. Another very Pe PORE TE branch of the re- 
venue is levied with greater chcarſulneſs, as, inſtead 
of being a burden, it is a manifeſt advantage to the 
pubic. I mean the poſt- office, or duty for the car. 
nace of letters. As we have heed the original of 
the exciſe to the parliament of 1643, ſo it is but 
Juſtice to oblerve that this uſcful invention owes it's 
firſt legiſlative eſtabliſhment to the ſame aſſem} ly. 
Ir is truce, chere 
times: but J apprehend their buſineſs was confined 
to the furniſhiag of poſt-horſes to perſons who were 
Cefirons to trave! cxpediuoull y, and to the diſpatch— 


ing or extraordinary Pacquets upon ſpecial occafions, 


King James I originaily erected a poſt-office under 
the controll of one Matthew de Queſter or de 
I'Equefter for t. e comeyance of letters to and from 
foreign paris; Ah. 08 office was afterwards claimed 
by lord Stanhop e ?, but was confirmed and conti- 
nued to Willian Frize and Thomas Wicherings by 
king Charles I, A. Y. 1632, for the better accum- 
wodation of the Engi merchants . In 1935, the 
ſ:me prince erecleg a !ettcr-ofhce for England and 
Scotlind, under the direction of the ſame Thomas 
Witherings, and teti.ed certain rates of poltage ! : 
put this extended only to a few of the princih al 
roads, the times of carriage were uncertain, ani the 
polt- mailers on each road were TOE tO furniſh he 
mall with horſes at the rate of 21d. a mile. Wither- 
ings was juperſeded, for abuſes in che execution of 
both his offices, in 1640; aud they were ſequelterct! 
into the hands af Philip Burlemachy, to be exerdl- 


ed under the care and overſight of the king's priuci- 


pal ſecretary of fiute?. On the breaking out 01 


9 Latch, Rep. 87. 192. 
19 Raym. Flew. 385. 
1 lbia. 650. 20 Kym. 


* 5 


20 Rym. 429. 
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mating a mineral alkali, or flux, for glue, duty irte; wit! a a 
proviſo, that glaſs-makeis ma, t. ke rock ſoit, or fait rock, © 
brine, or a water, for” making a flux for gl.tz onl,, at tur 
W WOr SS, n the terms ot the la.d act of 22 Geo. 
III 


zited poſt-maſters in much earlier 
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de civil war, great confuſions and interruptions 
were neceſſarily occaſioned in the conduct of the 
leter- office. And, about that time, the outline of 
the preſent more extended and regular plan ſeems to 
ure been conceived by Mr, Edmond Prideaux, who 
was appointed attorney general to the commonwealth 
aſter the murder of king Charles. He was chair- 
man of a committee in 1642 for conſidering what 
rates ſhould be ſet upon inland letters 3 z and after- 
wards appointed polt-mafter by an ordinance of both 
the houſes *, in the execution of which office he firſt 
eſtabliſhed a «<veetly conveyance of letters into all 
pants of the nation 5; thereby ſaving to the public 
the charge of maintaining poſt-maſters, to the 
amount of ooo. per annum. And, his own emolu- 
ments being probably very conſiderable, the com- 
mon council of London endeavoured to erect an- 
oer poſt-office in oppoſition to his; till checked by 
2 reſolution of the houſe of commons, declaring, 
that the office of poſt-maſter is and ought to be in 
the ſole power and diſpoſal of the parliament. This 
ofice was afterwards farmed by ou Manley in 
16547. But, in 1657, a regular poſt-office was 
rected by the authority of the protector and his 
pariiament, upon nearly the ſame model as has been 
erer ſince adopted, and with the ſame rates of poſt- 
ige as continued till the reign of queen Anne s. 
After the reſtoration a ſimilar office, with ſome im- 
provements, was eſtabliſhed by ſtatute 12 Car. II. c. 
35. but the rates of letters were altered, and ſome 
farther regulations added, by the ſtatutes 9 Ann. c. 
10. 6 Geo. I. c. 21. 26 Geo. II. c. 12. 5 Geo. III. 
c. 25. & 7 Geo. III. c. 50. and penalties were enact- 
el, in order to confine the carriage of letters to the 
public office only, except in ſome few caſes: a 
vworifion, which is abſolutely neceſſary; for nothing 
but an excluſive right can ſu pport an office of this 


1 com. Journ. 23 Mar. 6 Tbid. 21 Mar. 1649. 

27 Es F . 7 Scobell. 358. 
Jig. 7 Sept. 1644. 8 Com. Journ. 9 june 16 57. 
id. 21 Mar. 1649. Scobo ll. nm 99 1 
WL - as = 


ol. 


338 d Nestes, Biul! 


ſort: many rival independent offices would only ſene 
to ruin one-another. 'The privilege of letters comin 
free of poſtage, to and from members of parliamen, 
was claimed by the houſe of commons in 1660, when 
the firſt legal ſettlement of the preſent poſt-office 
was made s; but afterwards dropped ? upon a private 
aſſurance from the crown, that this privilege ſhould 
be allowed the members ©. 1 a war- 
rant was conſtantly iſſued to the poſt- maſter- general“, 
directing the allowance thereof, to the extent «f 
two ounces in weight: till at length it was expreſoh 
confirmed by ſtatute 4 Geo. III. c. 24; which add 
many new regulations, rendered neceſſary by the 
great abuſes crept into the practice of franking; 
whereby the annual amount of franked letters had 
gradually increaſed, from 23Cool. in the year 1715, 
to 15070c!. in the year 1763 (i). There cannot 
be deviſed a more eligible method, than this, of 
raiſing money upon the ſubject: for therein both 
the government and the people find a mutual benefl. 
The government acquires a large revenue; and the 
people do their buſineſs with greater eaſe, expedi- 
tion, and cheapneſs, than they would be able to do 
if no ſuch tax (and of courſe no ſuch office) ex- 


in. 


V. A fifth branch of the perpetual revenue con- 
ſiſts in the ſtamp duties, which are a tax impoſed 
upon all parchment and paper whereon any legal 
proceedings, or private inſtruments of almoit any 
nature whatſoever, are written; and, alſo upon 
licenſes for retailing wines, letting horſes to hire, 


Com. Journ. 17 Dec. 1660. 1 This. 26 Feb. 1734. 

9 id. 22 Dec. 1660. | 2 Ibid. 28 Mar. 1764. 

© [5id. 16 Apr. 1735. a 
() [By ſtatute 24 Geo. III. ſeſſ. 2. c. 3. additional rates are 
imgoſed upon all inland letters and packets, and the privileg 
0: fianking is put under ſtill farther reſtriftions ; and it is made 
a tranſportable felony to counterſeit the hand-wr.ting of a!y 
perſon in the ſuperſcription of any letter to be ſent by the pod, 
or to counterfeit or alter the date upon the ſuperſcript.on of a 
i.iter, in order to evade the duty of poſtage. ] | 
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ind for certain other purpoſes (4); and upon all 
almanacks, news-papers, advertiſements, cards, dice, 
and pamphlets, containing leſs than fix ſheets of 
paper. Theſe impoſts are very various, rc to 
the nature of the thing ſtamped, riſing gradually from 
2 penny to ten pounds. is is alſo a tax, which 
though in ſome inſtances it may be heavily feit, by 
greatly increaſing the expenſe of all mercantile as 
well as legal proceedings, yet (if moderately impoſed) 
js of ſervice to the public in general, by autheaticat- 
ing inſtruments, and rendering it much more difſi- 
cult than formerly to forge deeds of any ſtanding ; 
fiace, as the officers of this branch of the revenue 
rary their ſtamps frequently, by marks perceptible 


to none but themſelves, a man that would forge a 


deed of king William's time, muſt know and be able 
to counterfeit the ſtamp of that date alſo. In France 
and ſome other countries the duty is laid on the con- 
tract itſelf, not on the inſtrument in which it is con- 
tained; (as, with us too, beſides the ſtamps on the 
dentures; a tax is laid by ſtatute 8 Ann. c. 9. of 
6d. in the pound, upon every apprentice-fee, if it be 
gol. or under; and 18. in the pound, if it be a great- 
er ſum) but this tends to draw the ſubjeR into a 
touſand nice diſquiſitions and diſputes concerning 
the nature of his contract, and * N taxable or 
not; in which the farmers of the revenue are ſure 
to have the advantages. Our general method an- 
ſrers the purpoſes of the ſtate as well, and conſults 
the caſe of the ſubject much beiter. The firſt inſti- 
tion of the ſtamp duties was by ſtatute 5 & 6 W. 
& M. c. 21. and they have ſince in many inſtances 
been inereaſed to ten times their original amount. 
VI. A fixth branch is the duty upon houſes and 
wndows. As early as the conqueſt mention is made in 
domeſday book of fumage, or fuage, vulgarly called 
Imoke farthings; which were paid by cuſtom to the king 
for every chimney in the houſe. And we read that 


3 Sp. of L. b. xiii. c. 9. 
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(&) [Selling of hats by 24 Geo. III. ſeſſ. 2. c. 51-] 


aa a tax of a florin upon every 
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Edward the black prince (ſoon after his ſucceſſes in 
France) in imitation of the * cuſtom, impoſed 

X earth in his French 
dominions *. But the firſt parliamentary eſtabliſt. 
ment of it in England was by ſtatute 13 and 14 Ci; 
II. c. 10. whereby an hereditary revenue of 25, {4 
every hearth, in all houſes paying to church and 
poor, was granted to the king for ever. And, by 
tubſequent flatutes for the more regular afſefſmen WM ? 
of this tax, the conſtable and two other ſubſtantia] 8 
inhabitants of the pariſh, to be appointed year), 
(or the ſurveyor, appointed by the crown, together Will | 
with ſuch conſtable or other public officer) were 
once in every year, empowered to view the inſide 
of every houſe in the pariſh. But, upon the rev- 
lution, by ſtatute x W. & M. Rt. 1. c. 10. heart 
money was declared to be“ not only a great op- 
* preſſion to the poorer ſort, but a badge of flare 
** upon the whole people, expoſing every man's 
'* kuule to be entered into, and ſearched at pleaſure, 
* by perſous unknown to him; and therefore, to 
* erctt a laſting monument of their majeflies good- 
© neſs in every houſe in the kingdom, the duij of 
* hearth-money was taken away and aboliſhed.“ 


r 


This monument of goodneſs remains among us 10 n, 
this day : but the ie of it was ſomewhat dack- 8 
ened, when in fix years afterwards by ſtatute 7 W. f 
III. c. 18. a tax was laid upon all houſes (except '" 
cottages) of 28. now advanced to 38. fer annum, and *> 
a tax alio upon all windows, if they exceeded nine, by 
in ſuch a houſe. Which rates have been from dime 1. 
to time? varied, being now extended to all windows 1. 
exceeding ſix; and power is given to ſurveyor, Wl © 
appointed by the crown, to inſpect the outſide © 1235 
houſes, and alſo to paſs through any houſe two daf . 
in the year, into any court or yard, to inſpect f = 
windows there. A new duty from 6d. to 15. in de 166m. 


4 Mod. Un. Hiſt. xxiii. 463. 6. Geo. III. c. 38. % — 


Spelm. Gloſſ. it. Fuage. 24 Geo. III. jeff. % * (z] 
Stat. 20 Geo. II. c. 3. 31 38.]  - | ered 


Geo. II. c. 22. 2 Geo. III. c. B. boners 
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nd, was alſo impoſed by ſtatutes 18 Geo, III. 
© 26. and 19 Geo. III. c. 59. on every dwelling- 
houſe inhabited, together with the offices and gar- 
dens therewith occupied ; which duty, as well as the 
former, is under the direction of the commiſſioners 
of the land tax. FE | | 

VII. The ſeventh branch of the extraordinary 


perpetual revenue is a duty of 218. per annum for 


every male ſervant retained or employed in the ſe- 
reral capacities ſpecifically mentioned in the act of 
parliament, and which almoſt amount to an univer- 
ality, except ſuch as are employed in huſbandry, 
trade, or manufactures. Thiswas impoſed by ſtatute 
17 Geo. III. c. 39. amended by 19 Geo. III. c. 59. 


and is under the management of the commiſſioners of 


the land and window tax [x]. - 3:4 
VIII. An eighth branch 1s the duty ariſing from 
licences to hackney coaches and chairs in London, 
and the parts adjacent. In 1654 two hundred hack- 
ney coaches were allowed within Loadon, Weſt- 
minſter, and fix miles round, under the direction of 


the court of aldermen . By ſtatute 13 and 14 Car. 


II. c. 2. four hundred were licenſed ; and the mo- 
ney arifing thereby was applied to repairing the 
lreets?. This number was increaſed to ſeven hun- 
dred by ſtatute 5 W. & XI. c. 22. and the duties 
reſted in the crown: and by the ſtatute 9 Ann. c. 
23. and other ſubſequent ſtatutes for their govern- 
ment 5, there are now a thouſand licenſed coaches 
and four hundred chairs. This revenue is governed 
by commiſſioners of it's own, and is, in truth, a 


benefit to the ſubject; as the expenſe of it is felt by | 


do individual, and it's neceſſary regulations have 


5 Scobell. 313. 12 Geo. I. c. 15. 7 Ceo. III. 

Com. ſourn. 14 Feb. c. 44. 10 Geo. III. c. 44. 11 

1667. Geo. III. c. 24. 28. 12 Geo. 
8 19 Ann. c. 19. & 158. III. c. 49. - 


[2] By ſtatute 21 Geo. III. c. 31. the ſame is again much 
Utered, and brought under the management of the commiſ- 
loners of exciſe z [and now by 25 Geo. III. c. 43. under the 
management of the catnmiſſioners for the affairs of taxcs.] 
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eſtabliſhed a competent juriſdiction, whereby a very 
refractory race of men may be kept in ſome tole. 
rable order (/). | - 

IX. The ninth and laſt branch of the king's 
extraordinary perpetual revenue 1s the duty upon 
offices and penſions; conſiſting in an annual pay. 
ment of 1s. in the pound (over and above all other 
duties“) out of all ſalaries, fees, and perquiſites, of 
offices and penſions payable by the crown, excecd- 
ing the value of 100/. per annum. This highly po- 
pular taxation was impoſed by ſtatute 31 Geo. II. 
c. 22. and is under the direction of the commiſſioner, 
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of the land tax. | 
The clear neat produce of theſe ſeveral branches of 
the revenue, after all charges of collecting and na- 
nagement paid, amounts at preſent annually to . 
bout ſeven millions and three quarters ſterling; be. WM t 
ſides more than two millions and a quarter raiſed hy T] 
the land and malt tax. How theſe immenſe ſums are ſe 
_ appropriated, is next to be conſidered. And this is, tl 
firſt and principally, to the payment of the interel te 
of the national debt. Ve 
9 Previous to this, a deduc- was raifed. for diſcharging the tur 
tion of 6d. in the pound was debts on the civil liſt, by fti- to 
charged on all penſions and an- tutes 7 Geo. I. ſt. 1.c. 27.1 4 
nuities, and all ſalaries, fees, Geo. I. c. 17. and 12 Geo. I. & 
and wages of all offices of pro- cw 2. This million, being | 
fit granted by or derived from charged on this particular func, ſl the 
the crown; in order to pay the is not conlidered as any part oi phi 
intereſt at the rate of three per the national debt. tra 
cent. on one million, Which 4 
(1) [By ſtatute 26 Geo. III. c. 72. it is enacted, that tan ide 
and after the iſt Auguſt 1786, the proprietors of hackney- laid 
coaches ſhall be entitled to, and may demand and take, for the deb. 
hire of any hackney- coach, the following rates and fares; that of ( 
is to ſay, for one mile and one-fourth , 14. ; fer three-fourtis of a * 
mile further, 6d4.; for half a mile beyond the former three- a 
bourths, 64. 3 and for every half mile further, 6d.; for three -. duri 
fourths of an hour, 1s. ; between three-fourths and an hour and 
' 15. 6d. ; between an hour and an hour aud twenty minutes, 25 (fun 
and for every twenty minutes afterwards, 64d. ; for a day ln 
twelve hours, 145. 6d. By F. 2. the penakies for exacting | 
more than the above mentioned tares, are to be recoverea as her l 
| ; : f 4 


toſere.] | 
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In order to take a clear and comprehenſive view 
of the nature of this national debt, it muſt firſt be 
premiſed, that after the revolution, when our new 
connections with Europe introduced a new ſyſtem of 
foreign politics, the expenſes of the nation, not only 
in ſettling the new eſtabliſhment, but in maintaining 
long wars, as principals, on -the continent, for the 
ſecurity of the Dutch barrier, reducing the French 
monarchy, ſettling the Spaniſh ſucceſſion, ſupporting 
the houſe of Auſtria, maintaining the liberties of 
the Germanic body, and other purpoſes, increaſed 
to an unuſual degree: ack that it was not 
thought adviſable to raiſe all the expenſes of any one 
year by taxes to be levied within that year, left the 
unaccuſtomed weight of them ſhould create murmurs 
among the people. It was therefore the policy of 
the times to anticipate the revenues of their poſte- 
rity, by borrowing immenſe ſums for the current 
ſervice of the ſtate, and to lay no more taxes upon 
the ſubject than would ſuffice to pay the annual in- 
tereſt of the ſums ſo borrowed : by this means con- 
verung the principal debt into a new ſpecies of pro- 
perty transferable from-one man to another at any 
time and in any quantity. A ſyſtem which ſeems 
to have had it's original in the ſtate of Florence, 
A. D. 1344: which government then owed about 
Gooool. ſterling : and, being unable to pay it, formed 
the principal into an aggregate ſum, called meta- 
phorically a mount or bank, the ſhares whereof were 
transferable like our ſtocks, with intereſt at 5 per 
cent. the prices varying according to the exigencies of 
the ſtate (n). 'T his policy of the Engliſh parliament 
laid the foundation of what is called the national 
debt : for a few long annuities created 1n the rei 

of Charles II will hardly deſerve that name. And 
the example then ſet has been ſo cloſely followed 
during the long wars in the reign of queen Anne, 
and fince, that the capital of the national debt 
(funded and unfunded) amounted at the cloſe of the 


(m) Pro tempore an ſpe, pro commodo, adinuitur corum preria 3 
us aug eſcit. Areun. Ser Mod. Un. Hiſt, xxxvi. 2 TH 


o 
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ſeſſion in June 1977, to about an hundred and 
thirty- ſix millions (2): to pay the intereſt of which, 
together with certain annuities for lives and years, 
and the charges of management, amounting annu- 
ally to upwards of four millions and three quarters, 


the extraordinary revenues juſt now enumerated 


(excepting only the land-tax and annual malt-tax) 
are 1n the firſt place mortgaged, and made perpetual 
by parliament. Þ Perpetual I ſay; but fill redeema- 
ble by the ſame authority that impoſed them: which, 
if it at any time can pay off the capital will abciiſh 
thoſe taxes which are raiſed to diſcharge the inte- 


reſt. 5 


By this means the quantity of property in the 
kingdom is greatly increaſed in idea, compared with 
former times: yet, if we coolly confider it, not a 
all increaſed in reality. We may boaſt of large 
fortunes, and quantities of money in the funds. But 
where does this money exiſt? It exiſts only in name, 
in paper, in public faith, in parliamentary ſecurity: and 
that 15 undoubtedly ſufficient for the creditors of the 


' Public to rely on. But then what is the E 


which the public faith has pawned for the ſecurity. 
of theſe debts? The land, the trade, and the perſo- 
nal induſtry of the ſubject; from which the money 
muſt ariſe that ſupplies the ſeveral taxes. In cheſe 


therefore, and cheſe only, the property of che publiccre- 


ditors does really and intrinſically exiſt; and of courte 
the land, the trade, and the perſonal induſtry of in- 


dividuals, are diminiſhed in their true value juſt to 


much as they are pledged to anſwer. If A's income 
amounts to 100. per annum; and he is fo far in- 
debted to B, that he pays him 50ʃ. Jon annum for his 
intereſt; one half of the value of A's properiy is 
transferred to B the creditor. The creditor's pro- 
perty exiſts in the demand which he has upon the 
debtor, and no where elſe; and the debtor is only 


a truſtee to his creditor for one half of the value of 


his income. In ſhort, the property of a creditor of 


— 


* —— 


{n) [And at the cloſe of the ſeffion in July 3736, to abort 
two hundred and chürty- nine millions. ] e 
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the public conſiſts in a certain portion of the national 
taxes: by how much therefore he is the richer, by 
ſo much the nation, which pays theſe taxes, is the 
poor er... | 5 = Eo 
The only advantage, that can reſult to a nation 
from public debts, is the increaſe of circulation by 
multiplying the caſh of the kingdom, and creating a 
new ſpecies of currency, aſſignable at any time and 
in any quantity; always therefore ready to be em- 
ployed in any beneficial undertaking, by means of 
this it's transferable quality; and yet producing 
ſome profit even when it lies idle and unemployed. 
A certain proportion of debt feems therefore to be 
highly uſeful to a trading people; but what that 
proportion is, it is not for me to determine. Thus 
much is indiſputably certain, that the preſent mag- 
nitude of our national incumbrances very far ex- 
ceeds all calculations of commercial benefit, and is 
productive of che greateſt inconveniencies. For, 
firſt, the enormous taxes, that are raiſed upon the 
neceſſaries of life for the payment of the intereſt 
of this debt, are a hurt both to trade and manufac- 
' tures, by - railing the price as well of the artifi- 
cer's ſubſiſtence, as of the raw material, and of 
_ courſe, in a much greater proportion, the price 
of the commodity irfelf, Nay, the very increaſe 
of paper-circulation itſelf, when extended beyond 
what is requiſite for commerce or foreign exchange, 
has a natural tendency to increaſe the price of pro- 
viſions as well as of all other merchandize. For, 
 as1t's effect is to multiply the caſh of the kingdom, 
and this to ſuch an extent that much muſt remain 
_ unemployed, that caſh (which is the univerſal mea- 
ſure of the reſpective values of all other commodities) 
mult neceſſarily fink in it's own value, and every 
thing grow comparatively dearer. Secondly, if part 
of this debt be owing to foreigners, either they 
draw out of the kingdom e a conſiderable 
quantity of ſpecie for the intereſt; or elſe it is made 
an argument to grant them unreaſonable privileges, 


Se page 287. 
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in order to induce them to reſide here. Thirdly, if 


the whole be owing to ſubjects only, it is then 
charging the active and induſtrious ſubject, who pay; 
his ſhare of the taxes, to maintain the indolent and 
idle creditor who receives them. Laſtly, and prin. 
cipally, it weakens the internal ſtrength of a ſlate, 


by anucipating thoſe reſources which ſhould be re. 


ſerved to defend it in caſe of neceſſity. The intereſt 
we now pay for our dehts would be nearly ſufficient 
to maintain any war, that any national motives 
could require. And if our anceſtors in king Wil. 
liam's time had annually paid, ſo long as their exi- 
Fencies laſted, even a leſs ſum than we nov: annually 

aiſe upon their accounts, they would in the time of 
war have borne no greater burdens, than they hare 
bequeathed to and ſettled upon their poſterity in time 


of peace: and might have been eaſed the inſtant the 


exigence was over. . N 

The reſpective produces ef the ſeveral taxes be- 
forementioned were originally ſeparate and diſtin 
funds ; being ſecurities for the ſums advanced on 
each ſeveral tax, and for them only. But at Jaſt it 
became neceſſary, in order to avoid confuſion, as 
they multiplied yearly, to reduce the number of theſe 
leparate funds, by uniting and blending them toge— 
ther; ſuperadding the fatth of parliament for the 
general fecurity of the whole. So that there are 
now only three capital funds of any account, the 
aggregate fund, and the general fund, ſo called from 
ſuch union and addition: and the ſouth ſea fund, be- 
ing the produce of the taxes appropriated to pay the 


intereſt of ſuch part of the national debt as was ad- 


vanced by that company and it's annuitants. Where- 
by the ſeparate funds, which were thus united, ate 
become mutual ſecurities for each other; and the 
whole produce of them, thus aggregated, liable to 


pay ſuch intereſt or annuities as were formerly 


charged upon each diſtin fund; the faith of the 
legiſlature being moreover engaged to ſupply any 
caſual deficiencies. | 


The cuſtoms, exciſes, and other taxes, which are 


to ſupport theſe funds, depending on contingencies, 
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upon exports, imports, and conſumptions, muſt ne- 
cefſarily be of a very uncertain amount; but though 
ſome of them have proved unproductive,, and others 
deficient, the ſum total hath always beea confiderably 
more than was ſufficient to avt{wer the charge upon 
them. The ſurpluſſes therefore of the three great 
national funds, the aggregate, general, and ſouth 
ſea funds, over and above the intereſt and annuities 
charged upon them, are directed by ſtatute 3 Geo. 
I. c. 7. to be carried together, and to attend the diſ- 
ſition of parliament; and are uſually denominated 
the ſinking . becauſe originally deſtined to fink 
and lower the national debt. To this have been 
ſince added many other entire duties, granted in ſub- 
{quent years; and the annual intereſt of the ſums 
borrowed on their reſpective credits is charged on and 
payable out of the produce of the finking fund. 
However the neat ſurpluſſes and ſavings, after all 
deductions paid, amount annually to a very conſide- 
rable ſum. For as the intereſt on the national debt 
has been at ſeveral times reduced, (by the conſent of 
he proprietors, who had their option either to lower 
their intereſt or be paid their principal) the ſavings 
trom the appropriated revenues came at length to be 
extremely large. This ſinking fund is the laſt re- 
ſort of the nation; it's only domeſtic reſource on 
which muſt chiefly depend all the hopes we can en- 
terrain of ever diſcharging or moderating our in- 
cumbrances. And therefore the prudent and ſteady 
application of the large ſums now ariſing from this 
fund, is a point of the utmoſt importance, and well 
worthy the ſerious attention of parliament; which 
was thereby enabled, in the year 1765, to reduce 
above two millions ſterling of the public debt; and 
ſeveral additional millions in ſeveral ſucceeding 
years (0). | | 


\ * 
— 
* 
— — 


(2) [By ſtatute 26 Geo. III. c. 31. it is enacted, that at the 
end of every quarter of a year, ending the fifth day of January, 
tlie fiith day of April, the flith day ot July, and the tenth day of 
Odober, reſpectively, in every year, there ſhall be iſſued and 
ſt apart at his majeſt/'s receipt of exchequer, purſuant to 
tle ſeveral acts in that behalf made, out of the ſurpluſſes, 
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But, before any part of the aggregate fund (the | 


ſurpluſſes whereof are one of the chief ingredient 
that form the ſinking fund) can be applied to dimi. 
niſh the principal of the public debt, it ſtands mort- 


gaged by parliament to raiſe an annual ſum for the 
maintenance of the king's houſhold and the civil lif. 
For this purpoſe, in the late reigns, the produce of 


certain branches of the exciſe and cuſtoms, the poſt- 
office, the duty on wine licenſes, the revenues of the 
remaining crown lands, the profits ariſing from 
courts of juſtice, (which articles include all the he- 
reditary revenues of the crown) and alſo a clear an- 
nuity of 120,000/. in money, were ſettled on the 
king for life, for the ſupport of his majeſty's hou- 
hold, and the honour and-dignity of the crown. And, 
as the amount of theſe ſeveral branches was uncer- 
tain, (though in the laſt reign they were computcd 
to have ſometimes raiſed almoſt a million) it they 
did not ariſe annually to Soo, ooo. the parliament 
engaged to make up the deficiency. But bis preſent 
majeſty having, ſoon after his acceſſion, ſpontane- 


ouſly ſignified his conſent,” that his own hereditary 


revenues might be ſo diſpoſed of as might beſt con- 


duce to the utility and ſatisfaction of the public; 


exceſſes, and overplus monies compoſing the finking fund, a 


ſufficient ſum to make good, to the day on which ſuch quar- 
ter ſhall end, a!l ſuch intereits or annuities, or parts of intc- 
reſt or annuities, or deficiencies of funds provided for the pay- 
ment of intereſts or annuities, as ſhall be ſpecially charged on the 
faid ſinking fund; and that, after ſuch ſum ſhall have been ſo 
iſſued, there ſhall. then be farther ſet apart, in the ſaid receipt of ex- 
chequer, out of the ſurpluſſes, exceſſes, and overplus montcs 
compoſing the ſaid ſinking fund, a ſum of 250,000/. or ſuch 

thereof as the ſaid ſurpluſſes, exceſſes, and overplus mo- 


nies, then remaining in the ſaid receipt of exchequer, ſhall be 
ſufficient to ſatisfy : and that, if, after iſſuing or ſetting apat 


the ſums directed to be previouſly iſſued or ſct apart, 
there ſhall not remain monies ſufficient to provide for the pay- 
ment of the ſaid 250,000/. the amount of the deficiency ſhall be 
carried forward as a charge on the monies in the receipt ot 


the exckequer, ont of the ſaid overplus monies, until ſucli ce- 


ficiency ſhall have been made good; and that the monies. ft. 
apart quarterly ſhall be paid to the bank, and to be applied in 
reducing the national debt, by certain commiſſioners nuncd in 
the act. : 

3 


5 
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and having graciouſly accepted the limited ſum of 
$0,000/. per annum for the ſupport of his civil liſt; 
the ſaid hereditary and other revenues were carried 
into and made a part of the aggregate fund, and the 
zzeregate fund was charged! with the payment of the 
whole annuity to the crown of So, ooo. which, 
being found inſufficient, was increaſed in 1977 to 
900,000]. per annum. Hereby the revenues themſelves, 
being put under the ſame care and management as 
the other branches of the public patrimony, produce 
more and are better collected than heretofore; and 
the public is ſtiil a gainer of near 100,000/. per an- 
um by this difintereſted conduct of his majeſty. 
The civil haſt, thus liquidated, together with the 
four millions and three quarters, intereſt of the na- 
tonal debt, and more than two millions produced 
from the ſinking fund, make up the:ſeven millions 
ind three quarters per annum, neat money, which 
rere before ſtated to be the annual produce of our 
rþetnal taxes; beſides the immenſe, though uncer- 
an, ſums ariſing from the aunual taxes on land and 
alt, but which, at an average, may be calculated 

z more than two millions and a quarter; and, ad 
« to the preceding ſum, make the clear produce of 
be taxes (excluſive of the charge of collecting) which 
pre raiſed yearly on the people of this country, 

mount to about ten millions ſterling. | | 

The expenſes defrayed by the civil liſt are thoſe 
ut in any ſhape relate to civil government; as, the 

xpenſes of the royal houſhold ; the revenues allot- 

21 to the judges, . previous to the year 1758; all 

Uaries to ofticers of ſtate, and every of the king's 
evans ; the appointments to foreign embaſſadors ; 

ie maintenance of the queen and royal family; the 

ng's private expenſes, or privy. purſe ; and other 

ty numerous outgoings, as ſecret ſervice money, 
enſions, and other bounties : which ſometimes have 

0 far exceeded the revenues appointed for that pur- 


1 Stat. 1 Geo. II. e. 1. 


Vor. . | ( g 
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poſe, chat application has been made to Parliament 
to diſcharge the debts contracted on the civil liſt; 
as 29: lo in 1724, when one million was 
granted for that purpoſe by the ſtatute 11 Geo. I. c. 
17. and in 1769 and 1777, when half a million and 
Coo,000/. were appropriated to the like uſcs, by 
the ſtatutes 0) Geo, HI. e. 34. and 17 Geo. III. 


c. 47. 


The civil liſt is indeed properly the whole of che 


king's revenue in his own diſtinct capacity; the ref 
being rather the revenue of the public, or it's credi- 
tors, though collected and diſtributed again, in the 
name and by the officers of the crown: it now ſtand- 
ing in the ſame place, as the hereditary income did 
formerly ; and, as that has gradually diminiſhed, 
the parliamentary appointments have increated. The 
whole revenue of queen Elizabeth did not amount to 
more than (oo, oo. a year * ; that of king Charles 
I was 4 $00,000!. and the revenue voted for king 
Charles II was 5 1,200,000!/. N complaint 


were made (in the firſt years at leaſt) that it did net 


amount to 10 much . Put it muſt be obſers ed, that 
under theſe ſums were included all manner of public 
expenſes; among which lord Clarendon in his ſee: ch 
to the parliament computed, that the charge of the 

navy and land forces amounted annually to 800,000!. 
which was ten times more than before the former 
troubles 7. The ſame revenue, ſubject to the ſame 
charges, was ſettled on king James II“: but bythe 
increaſe of trade, and more frugal management, 1 
amounted on an average to a million and a ha. f ju 
annum, (be hides other additional cuſtoms, granted 05 
paritament ?, wich produced an as) revenue 0! 
400,0c0/ out of which his fleet and army were 
maintained at the yearly ex ence of o 1,100,509. 


2 See page 342. Clar. ibid. 
Lord Clar. continuat.0n. Lord Clar. 16 g. 
163. 8 Stat. 1 Jac, II. c. 1. 
Com. Jour. Sept. e. & 4 
1660. o Com. journ. 1 Afar 20 Mar 
5 It id. 1568. 5 
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After the revolution, when the parliament took into 
's own hands the annual ſupport of the forces both 
maritime and military, a civil liſt revenue was ſettled 
on the new king and queen, amounting, with the 
hereditary duties, to 700,000/. per annum; and 
the ſame was continued to queen Anne and king 
George I *. That of king George IT, we have ſeen, 
was nominally augmented to 3 800,000. and in fact 
was conſiderably more: and that of his preſent ma- 
jelty is avowedly increaſed to the limited ſum of 
900,c00/. And upon the whole it is doubtleſs much 
better for the crown, and alfo for the people, to 
have the revenue ſettled upon the modern 3 ra- 
ther than the antient. For the crown ; becauſe it is 
more certain, and collected with greater eaſe: for 
the people; becauſe they are now delivered from the 
feodal hardſhips, and other odious branches of the 
prerogative. And'though complaints have ſometimes 
been made of the increaſe of the civil lift, yet if we 
conſider the ſums that have been formerly granted, 
the limited extent under which it 1s now eftabliſhed, 
the revenues and prerogatives .given up 1n lieu of ic 
by the crown, the numerous branches of the preſent 
wyal family, and (above all) the diminution of the 
value of money compared with what it was worth in 
the laſt century,, we muſt acknowledge theſe com- 
plaints to be void of any rational foundation; and 
that it is impoſſible to ſupport that dignity, which a 
king of Great Britain ſhould maintain, with an in- 
come in any degree leſs than what is now eſtabliſhed 
by par'tament. - ps | 

This finiſhes our inquiries into the fiſcal prero- 
eatives of the king; or his revenue, both ordinary 
and extraordinary. We have therefore now chalked 
out all the principal outlines of this vaſt title of che 
bu, the ſupreme executive magiſtrate, or the king's 
ma eſty, conſidered in his ſeveral capacities and 
pats of view. But, before we entirely diſmiſs this 
lubjeRt, it may not be improper to take a ſhort com- 


Com. journ. 14 Mar. 1701. Aug. 1714. | 
"Aid, 17 Mar. 1701. 1t 3 Stat. 1 Geo. II. c. 1. 
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parative review of che power of the executive mz. 
giſtrate, or prerogative of the crown, as it ſtood in 
former days, and as it ſtands at preſent. And ye 
cannot but oblerve, that moſt of the laws for aſcer. 
taining, limiting and reſtraining this prerogative 
have been made within the compals of liule more 
than a century paſt; from the petition of right in 
3 Car. I. to the preſent time. So that the powers 
cf the crown are now to all appearance greatly cur. 
t. led and diminiſhed fiance the reign of king James 
the firſt: particularly by the abolition of the ſtar 
chamber and high commiſſion courts in the reign of 
Charles the firſt, and by the diſclaiming of martial 
law, and the power of levying taxes on the ſubjed, 
Ly the ſame prince: by the diſuſe of foreſt laws for 
a century paſt: and by the many excellent proviſions 
enacted under Charles the ſecond; eſpecially the 


_ «voliuon of military tenures, purveyance, and pre- 


emj.tion; the haleas corpus act; and the act to pre. 
vent the ' diſcontinuance of parliaments for above 
three years: and, ſince the revolution, by the ftrong 
and emphatical words. in which our liberues are al- 


ſerted in the bill of rights, and act of fettiement; 


by the act for triennial, ſince turned into ſeptennia,, 
elections; by the excluſion of certain officers from 
the houſe of commons by rendering the ſeats of the 
judges permanent, and their ſalaries liberal and 10% 
pendent; and by reſtraining the king's pardon from 
obſtructing parliamentary impeachments. Betides 
all this, if we conſider how the crown 1s impoveriſbel 
and ſtripped of all it's ancient' revenues, ſo that i 
muſt greatly rely on the liberality of parliament for 
it's neceſſary ſupport and maintenance, we may per. 
haps be led to think, that the ballance is incline 
pretty ſtrongly to the popular ſcale, and that the er- 
ecutive magiſtrate has neither independence nor 
power enough leſt io form that check upon the lord 
and commons, which the founders of our conſtitudon 


intended. ä 


But, on the other hand, it is to be conſidere! 
that every prince, in the firſt parliament after 1s 


_ acceſſion, has by long uſage a truly roy al addition to fs 


( 
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kereditary revenue ſettled upon him for his life; and 
has never any occaſion to apply to parliament for 
ſupplies, but upon ſome public neceſſity of the whole 
beim. This reſtores to him that conſtitutional in- 
tependencc, which at his firſt acceſſion ſeems, it muſt 
c owned, to be wanting And then with regard to 
power, we may find perhaps that the hands of go- 
ernment are at leaſt ſufficiently ſtrengthened; and 
that an Enguſh monarch is now in no danger of 
eing overborae by eicher the nobiliiy or the Prop! 
The inuruments of power are not perhaps ſo open 
and avowed as they formerly were, and therefore are 
he leſs liable to jealous and invidious reflections; 
ut they are not the weaker upon that account. In 
hort, our national debt and taxes (beſides the in- 
onreniencies before mentioned) have alſo in their 
atural conſequences thrown ſuch a weight of power 
ito the executive ſcale of government, as we can- 
jot think was intended by our patriot anceſtors; who 
plonouſly ſtruggled for the abolition of the, then 
ormida ble parts of the prerogatve, and by an un- 
countable want of foreſight eſtabliſhed this ſyſtem. 
2 their ſtead... The entire collection and manage- 
vent of ſo vaſt a revenue, being placed in the hands 
ff the crown, have given riſe to ſuch a multitude 
jf new officers created by and removeable at the 
vjal pleaſure, that they have extended the influence 
government to every corner of the nation. Wit- 
els the commiſſioners and the . multitude of depen- 
ats on the cuſtoms, in every port of the kingdom; 
ie commiſſioners of exciſe, and their numerous 
ubalterns, .in every inland diſtrict; the poſt-maſters, 
ad their ſervants, planted in every town, and upon 
'7ery public road; the commiſſioners of the ſtamps, 
nd their diſtributors, which are full as ſcattered and full 
numerous; the officers of the ſalt duty, which 
aough a ſpecies of exciſe and conducted in the ſame 
anner, are yet made a diſtin corps from the ordi- 
ary managers of that revenue; the ſurveyors of 
ouſes and windows; the receivers of the land tax; 
ie managers of lotteries; and the commiſſioners of 
Kkney coaches; all which are either mediately or 
> MAN 5 
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immediately appointed by the crown, and remote. 
able at pleaſure without any reaſon aſſigned: theſe 
it requires but little penetration to ſee, muſt give that 
power, on which they depend for ſubſiſtence, an 
influence moſt amazingly extenſive. To this may be 
added the frequent opportunities of conferring par- 
ticular obligations, by preference in loans, ſubſcrip- 
tions, tickets, remittances, and other money: trani- 
actions, which will greatly increaſe this influence; 
and that over thoſe perſons whoſe attachment, on ac- 
count of their wealth, is frequently the moſt deſira- 
ble. All this is the natural, though perhaps the un- 
foreſeen conſequencę of erecting our funds of credit, 
and to ſupport them eſtabliſhing our preſent perpe- 
tual taxes: the whole of which is entirely new ſincette 
reſtoration in 1660; and by far the greateſt part ſince 
the revolution in 1688. And the ſame may be ſaid with 
regard to the officers in our numerous army, and the 
places which the army has created. All which put 
together give the executive power ſo perſuaſive an 
energy with reſpect to the perſons themſelves, and 
ſo prevailing an intereſt with their friends and fami- 
lies, as will amply make amends for the loſs of ex- 
ternal prerogative.  _- | 
But, though this profuſion of offices ſhould hare 
no effect on individuals, there is full another newly 
acquired branch of power; and that is, not the in- 
fluence only, but the force of a diſciplined army: 
paid indeed ultimately by the people, but immed:- 
ately by the crown: raiſed by the crown, officered 
by the crown, commanded by the crown. They are 
kept on foot it is true only from year to year, and 
that by the power of parliament: but during that 
year they muſt by the nature of our conſtitution, 1 
raiſed at all, beat the abſolute diſpoſal of the crown. 
And there need but few words to demonſtrate how 
great a truſt is thereby repoſed in the prince by bis 
eople. A truſt that is more than equivalent to a 
thouſand little troubleſome prerogatives. {OE 
Add to all this, that beſides the civil lift, the im- 
menſe revenue of almoſt ſeven millions ſterling, 
which is annually paid to the creditors of the public, 
or carried to the ſinking fund, is firſt depoſited in 
1 
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the royal exchequer, and thence iſſued out to the re- 
ſpective offices of payment. This revenue the peo- 
ple can never refuſe to raiſe, becauſe it is made per- 
petual by act of parliament: which alſo, when well 
conſidered, will appear to be a truſt of great deli- 
cacy and high importance. | 
Upon the whole therefore I think it is clear, that, 
whatever may have become of the nominal, the real 
power of the crown has not been too far weakened by 
any tranſactions in the laſt century. Much is indeed 
given up; but much is alſo acquired. The ſtern 
commands of prerogative. have yielded to the milder 
voice of influence: the laviſh and exploded doc- 
trine of non- reſiſtance has given way to a military 
eftabliſhment by law; and to the diſuſe of parlia 
ments hes ſucceeded a parliamentary truſt of an im- 
menſe perpetual revenue. When, indeed, by the free 
operation of the ſinking fund, our national debts ſhall 
be leſſened; when the poſture of foreign affairs, 
and the univerſal introduction of a well „ and 
national militia, will ſuffer our formidable army to 
be thinned and regulated; and when (in conſc- 
ar of all) our taxes ſhall be gradually reduced; 
is adventitious power of the crown will flowly and 
imperceptibly diminiſh, as it ſlowly and impercepti- 
bly roſe. But, till that ſhall happen, it will be our 
ſpecial duty, as good ſubjects and good Engliſhmen, 
to reverence the crown, and yet guard againſt corrupt 
and ſervile influence from thoſe who are intruſted 
with it's authority; to be loyal, yet free; obedient, 
and yet independent; and, above every thing, to 
hope that we may long, very long, continue to be 
governed by a ſovereign, who, in all thoſe public: 
acts chat have perſonally proceeded from himſelf, 
hath manifeſted. the higheſt veneration for the free 
conſtitution of Britain: hath already in more than 
one inſtance remarkably ſtrengthened its outworks : 
and will therefore never harbour a thought, or adopt 
a perſuaſion, in any the remoteſt degree detrimental 
to public liberty. „ 


% 
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CHAPTER THE NIN TA. 


or subon nA n MAGISTRATES, 


— 


Ix a former chapter of theſe commentaries we 
Mliinguiſhed magiſtrates into two kinds; ſupreme, 


or thoſe in whom the ſovereign power of the ſtate 


reſides; and ſubordinate, or thoſe who act in an in- 


ferior iecondary ſphere. We have hitherto conſider- 
ed the former kind only; namely, the ſupreme legiſ- 


lative power or pariament, and the fupreme exccu- 
tive power, which is the king; and are now to pre- 
ceed to inquire into the rights and duties of the priu- 


cipal ſubordinate magiſtrates. | | 


And herein we are not ta. inveſtigate the powers 


and duties of his majefty's great officers of ſtate, the 
lord treaſurer, lord chamberlain, the principal ſe- 
cretaries, or the like; becauſe I do not know that 


they are in that capacity in any conſiderabie decree” 


the objects of our laws, or have any very important 
ſhare of magiſtracy conferred upon them: except 
that the ſecretaries of ſtate are allowed the power cf 
commitment, in order to bring offenders to trial *. 


Neither ſhall I here treat of the office and authority 


of the lord chancellor, or the other judges of the 
ſuperior courts of juſtice ; becauſe they will find a a 


more proper place in the third part of theſe com- 
| mentaries. Nor ſhall I enter into any minute diſ- 


7 ch. 2. page 157. Comb. 143. 5 Mod. 84. Salk. 
> 1 Leon. 70. 2 Leon. 175. 347. Carth. 291. 
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quiſitions, with regard to the rights and dignities of 


mayors and aldermen, or other magiſtrates of parti- 
cular corporations; becauſe theſe are mere private 
and ſtrictly municipal rights, depending entirely 
upon the domeſtic conſtitution of their reſpective 
franchiſes. But the magiſtrates and officers, whoſe 
rights and duties it will be proper in this chapter to 


conſider, are ſuch as are generally in uſe, and have 


a juriſdiction and authority diſperſedly throughout 
the kingdom: which are, principally, ſheriffs; co- 


roners; juſtices of the peace; conſtables; ſurveyors . 


of highways; and overſeers of the poor. In treat- 

ing of all which I ſhall inquire into, firſt, their an- 

tiquity and original; next, the manner in which 

they are appointed and may be removed; and laſtly, 

their rights and duties. And firſt of ſheriffs, | 

I. The ſheriff is an officer of very great antiquity 

in this kingdom, his name being derived from two 

Saxon words, reine zenefa, the reeve, bailiff, or of- 

ficer of the ſhire. ' He is called in Latin vice- comes, 

as being the deputy of the earl or comes; to whom 

the cuſtody of the ſhire is ſaid to have been committed at 

the firſt diviſion of this kingdom into counties. But 

the earls in proceſs of time, by reaſon of their high 
employments and attendance on the king's perſon, 

not being able to tranſact the buſineſs of the county, 


were delivered of that burden 3 ; reſerving to them- 


ſelres the honour, but the labour was laid on the 
ſheriff, So that now the ſheritf does all the king's 
buſineſs in the county; and though he be ſtill called 


vice comes, yet he is entirely independent of, and not 


ſubject to che earl; the king by his letters patent 
23 g cuſtodiam comitatus to the ſheriff, and him 
alone. ; | 

Sheriffs were formerly choſen by the inhabitants 
| of the ſeveral counties. In confirmation of which 
it was ordained by ſtat. 28 Edw. I. c. 8. that the 
people ſhould have election of ſh-riffs in every ſhire, 
here the ſhrievalty is not of inheritance. For an- 
vently in ſome counties the ſheriffs were hereditary; 


3 Dalton of ſheriffs, c. 1. 
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as I apprehend they were in Scotland will the ſtatute 


20 Geo. II. c. 43; and fill continue in the county 
of Weſtmorland to this day: the city of London 
having alſo the inheritance of the ſhrievalty in Mid- 
dleſex veſted in their body by charter“. The reaſon 
of theſe popular elections is aſſigned in the ſame ſtatute, 
c. 13. chat the commons might chute ſuch :s would 
not be a burthen to them.” And herein appears 
_ plainly a ſtrong trace of the democratical part of 
our conſtitution; in which form of government it is 
an indiſpenſible requiſite, that the peop.e ſhou!d 
chuſe their own magiſtrate*. This election was in 
all probability not abſolutely veſted in the commons, 
but required the royal approbation. For, in the 
Gothic conſtitution, the judges of the county courts 
(which office is executed by our ſheriff) were 
elected by the people, but confirmed by the Ling: 
and the form of their election was thus managed: 
the people, or incole territorti, . choſe twelve elec- 
tors, and they nominated /hree perſons, ex quibus res 
unum confirmabat ®%, But with us in England theſe 
Popular elections, growing tumultuous, were put an 
end to by the ſtatute 9 Edw. II. ft. 2. which enacted, 
that the ſheriffs ſhould from thenceforth be affigned 
by the chancellor, treaſurer, and the judges; as be- 


ing perſons in whom the ſame truſt might with con- 


fidence be repoſed. By ſtatute 14 Edw. III. c. 7. 
23 Hen. VI. c. 8. and 21 Hen. VIII. c. 20. the 
chancellor, treaſurer, preſident of the king's council, 
chief juſtices, and chief baron, are to make this elec- 


tion; and that on the morrow of All Souls in the 


exchequer. And the king's letters patent, appoint- 


ing the new ſheriffs, uſed commonly to bear date the | 


fixth day of November”. The flatute of Cam- 
bridge, 12 Ric. II. c. 2. ordains, that the chancellor, 
e, rer, keeper of the privy ſeal, ſteward of the king's 
houſe, the king's chamberlain, clerk of the rolls, 
the juſtices of the one bench and the other, barons 


tat. 12 Ld v. IV. c. 1. 


3 Montciq. Sp. 1 b. 2+ C. 2. 


4 3 Rep. 72. 1. 1. 3. 
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of the exchequer, and all other that ſhall be called 


to ordain, name, or make juſtices of the peace, 


erifſs, and other officers of the king, thall be ſworn 


to act indifferently, and to appoint no man that ſueth 


either privily or openly to be put in office, but ſuch 
only as they ſhall judge to be the beſt and moſt ſuffi- 
cient. And the cuſtom now. is (and has been at leaft 
ever ſince the time of Forteſcue *,. who was chief juſ- 
tice and chancellor to Henry the ſixth) that all the 
judges, together with the other great officers and 
privy counſellors, meet in the exchequer on the mor- 
row of All Souls yearly, (which day is now altered 
to the morrow of St. Martin by the laſt act for ab- 
breviating Michaelmas term) and then and there the 
judges propoſe three perſons, to be reported (if ap- 
proved of) to the king, whoafterwards appoints one 
of them to be ſheriff. 


This cuſtom, of the tzvelve-judges propoſing three. 


perſons, ſeems borrowed from the Gothic conſtitution 
before- mentioned; with this difference, that among 
the Goths the tweive nominors were firſt elected by 
the people themſelves. And this uſage of ours at 
it's firſt introduction, I am apt to believe, was found- 
ed upon ſome ſtatute, though not now to be found 
among our printed Jaws : firſt, becauſe it is materi- 
ally different from the direction of all the ſtatutes 
before-mentioned : which it is hard to conceive that 
the judges would have cVuntenanced by their concur- 
rence, or that Forteſcue would have inſerted in his 
book, unleſs by the authority of ſome ſtatute : and 
alſo, becauſe a ſtatute is expreſsly referred to in the 
record, which fir Edward Coke tells us? he tran- 
{:ribed from the council book of 3 March, 34 Hen? 


VI. and which is in ſubſtance as follows. Theking 


had of his own authority appointed a man ſheriff of 
Lincolnſhire, which office he refuſed to take upon 
him: whereupon the opinions of the judges were 
taken, what ſhould be done in this behalf. And the 
two chief juſtices, fir John Forteſcue and fir John 
Frifot, delivered the unanimous opinion, of them all \ 
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* that the king did an error when he made a perſon 


« ſheriff, that was not choſen and preſented to him 


according to the /latute ; that the perſon refuſin 

* yas liable to no fine for diſobedience, as if he had 
been one of the three perſons choſen according to 
© the tenor of the fatute ; that they would adviſe 
„ the king to have recourſe to the three perſons that 


« were choſen according to the /atiite, or that ſome 


© other thrifty man be intreated to occupy the office 
* for this year; and that, the next year, to eſcheyw 
« ſuch inconveniencies, the order of the ftatute in this 
„ behalf made be obſerved.” But notwithſtanding 
this unanimous reſolution of all the judges of Eng- 
land, thus entered in the council book, and the fa- 


wte 34 & 35 Hen. VIII. c. 26. f. 61. which ex- 


| preſsly recognizes this to be the law of the land, 
ſome of our writers © have affirmed, that the king, 
by his prerogative, raay name whom he pleaſes to 
be ſheriff, whether choſen by the judges or no. This 
is grounded on a very particular caſe in the fifth 


year of queen Elizabeth, when, by reaſon of the 
plague, there was no Michaelmas term kept at Weſt- 


minfter ; ſo that the judges could not meet. there in 
craſlino animarum to nominate the ſheriffs : whereupon 
the queen named them herſelf, without ſuch previous 
aſſembly, appointing for the moſt part one of the 
two remaining in the laſt year's iſt *. And this 
caſe, thus circumſtanced, is the only authority in our 
books for the making theſe extraordinary ſheriffs. 
It is true, the reporter adds, that it was held that the 
queen by her prerogative. might make a ſheriff with- 


out the election of the judges, non obſlaute aliquo ſla- 


tuto in contrarium ; but the doctrine of non olflante's, 
which ſets the prerogative above the laws, was effec- 
tually demoliſhed by the bill of rights at the revou- 
tion, and abdicated Weſtminſter-hall when king 
James abdicated the kingdom. However, it mult be 


acknowledged, that the practice of occaſionally nam- 


ing what are called pocket-ſheriffs, by the ſole au- 
thority of the crown, hath uniformly continued te 


® Jerkins. 229, Dyer. 225, 
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the reign. of his preſent majeſty ; in which, I be- 
eve, few (if any) compulſory inſtances have occur- 
red. | „ 
Sheriffs, by virtue of ſeveral old ſtatutes, are to 
continue in their office no longer than one year : 
and yet it hath been ſaid * that a ſheriff may be ap- 
ointed durante bene placito, or during the king's plea- 
| {ure; and ſo is the form of the urs 3. There- 

fore, till a new ſheriff be named, his office cannot be 
determined, unleſs by his own death, or the demiſe 
of the king; in which laſt caſe it was uſual for the 
ſucceſſor to ſend a new writ to the old ſheriff : but 
now by ſtatute 1 Ann. ſt. 1. c. 8. all officers ap- 

inted by the preceding king may hold their offices, 
or ſix months after the king's demiſe, unleſs ſooner 
dſplaced by the ſucceſſor. We may farther obſerve, 
that by ftatute 1 Ric. IT. c. 11. no man that has 
ſerved the office of ſheriff for one year, can be com- 
pelled to ſerve the ſame again within three years af- 
ter. 


We ſhall find it is of the utmoſt importance to 


have the ſheriff appointed according to law, when 


we conſider his power and duty. Theſe are either as 


2 judge, as the keeper of the king's peace, as a mi- 


niſterial officer of the ſuperior courts of juſtice, or as 
the king's bailiff. | 1 

In his judicial capacity he is to hear and determine 
all cauſes of forty ſhilllings value and under, in his 
county court, of which more in it's proper place; 


and he has alſo a judicial power in divers other civil 


caſes, He is hkewiſe to decide the elections of 
rights of the ſhire, 9 to the control of the 
touſe of commons) of coroners, and of verderors ; 
to judge of the qualification of voters, and to re- 
turn ſuch as he ſhall determine to be duly elected. 
As the keeper of the king's peace, both by com- 
mon law and ſpecial contin he is the firſt man 
in the county, and ſuperior in rank to any nobleman 
werein, during his office s. He may apprehend. 
24 Rep. 32. S Dalt. c. | * 
1 * o iheriff. 61 Roll. Rep. 9 
4 hid. 7. 5 


. Hh 


N 


Þ 
„ 
1 
* 
be £ 
a 
TI 
"20 
"— 
3 
iN of 
* 
bt + 
80 
3 
2 * 
bo LI J 
3 1" 
$. X30 * 
a= 1 
1 ly 
7. ys 
5 : 
2 A4 
8 49 
? + KIT 
1. FL 
1 o 4 # 
* 17 : 
os * 
9 * + FY 
CT. o 
* 1 
K. * 
2 4 ©. 
2 7 
8 + 1 
% - 
4 * * 
N 
4 ; 
2 $3" 
* 1 
1 nll os 
| + 
* * 
5 1 
= ' « 
7 * > 
1 * 
9 
Ki 0 
my *4 7" 235 
L. 
2 v4 
N — 
5 Þ 7 
ry 4 4 
* b N 
* 
IM 
7. „ 4 * 
ws. 2 * F [ 
* _—. 
AY : 
92 4 s + 
I 2 0 
* * 11 
1 2 1 
* hs 1 
* 1 
— * 
#45 * 
1 
I 11 
* 1 
W ; 
* : 72 i 
© | 
_ 
at. 9 
8 Py £ Ja i 
L + 3 BE 
_ © LY 
* is 
. 3 
1 bi 
£4 . 
we 1 „ * 
7 8 "8 "Why 
— 1 6 P 
+2. + 2558 
"> ih 1 
* * 2 
„ 
& 
We 
&... 18 
1 £0 p ws) 
* * 0 8 
* * 
vis © hol 
"36 £29 hl * 
' I . 
175 at 
"0 
* 
* 
7" Yr 
1 
A 8 
21 
2 
2 


362 8 The RICHTS 3 Book l. 


and commit to priſon, all perſons who break the 
peace, or attempt to break it; and may bind any one 
in a recognizance to keep the king's peace. He may, 
and is bound ex officio to purſue, and take all trai- 
tors, murderers, felons, and other miſdoers, and 


commit them to gaol for ſafe cuſtody. He is alſo to | 


defend his county againſt any of the king's enemies 
when they come into the land: and for this purpoſe, as 
well as for keeping the peace and purſuing felons, 
he may command al the people of his county to 
attend him; which is called the poſſe comitatus, or 

wer of the county ? : and this ſummons every per- 
Fo n above fifteen years old, and under the degree of 


0 
a peer, is bound to attend upon warning *, under 


pain of fine and impriſoriment 9. But though the 
theriff is thus the principal confervator of the peace 
in his county, yet by the expreſs directions of the 
great charter , he, together with the conſtable, co- 
Toner, and certain other officers of the king, are for- 
bidden to hold any pleas of the crown, or, in other 
words, to try any criminal offence. For it would 
be highly unbecoming, that theexecutioners of juſtice 
ſhould be alſo the judges ; ſhould impoſe, as well 
as levy, fines and amercements ; ſhould one day con- 
demn a man to death, and perſonally execute him 
the next. Neither may he K as an ordinary juſtice 
of the peace during the time of his office * : for this 
would be equally inconfiſtent ; he being in many 
reſpects the ſervant of the juſtices. | 
tn his miniſterial capacity the ſheriff is bound to 
execute all proceſs iſſuing from the king's courts of 
juſtice. In the commencement of civil cauſes, hc 
is to ſerve the writ, to arreſt, and to take ball: 
when the cauſe comes to trial, he muſt ſummon and 
return the jury ; when it is determined, he muſt ſee 
the judgment of the court carried into execution. In 
criminal matters, he alſo arreſts and impriſons, he 


returns the jury, he has the cuſtody of the delinquent, 


” Dalt. c. _ | ® cad. 17. * 
Lamb. Eiren. 315. 1 Stat. 1 Mar. ſt. 2. c. 8. 
* dtad. 2 Hen. V. c. 8. : ; . 
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and he executes the ſentence of the court, though it 
extend to death itſelf. PRC 


As the king's bailiff, it is his bullaefs to preſerve 
the rights of the king within his bailiwick ; for ſo 


his county is frequently called in the writs : a word 


introduced by the princes of the Norman line; in 
imitation of the French, whoſe territory is divided 


into baiiiwicks, as that of England into counties “. 
He muſt ſeiſe to the king's uſe all lands devolved to 
the crown by attainder or eſcheat ; muſt levy all fines 
and forfeitures ; muſt ſeiſe and keep all waifs, wrecks, 
eſtrays, and the like, unleſs they be granted to ſome 


ſubject; and muſt alſo collect the king's rents with- 


in the bailiwick, if commanded by proceſs from the 
exchequer . | 1 
To execute theſe various offices, the ſheriff has 
under him many inferior officers: an under-ſhe- 
ff, - bailiffs, and gaolers; who muſt neither buy, 
fell, nor farm _ offices, on forfeiture of 
o/ J. | | 

: The under-ſheriff uſually performs all the duties 


of the office; a very few only excepted, where the 


erſonal preſence of the high-ſheriff is neceſſary. 


ut no under-ſheriff ſhall abide in his office above 


one year 5; and if he does, by ſtatute 23 Hen. VI. 
e. 8. he forfeits 2000. a very large penalty in thoſe 
early days. And no under-ſheriff or ſheriff's officer 
mall practiſe as an attorney, during the time he 


continues in ſuch office ©: for this would be a great 
inlet to partiality and oppreſſion. But theſe ſalutary 


regulations are ſhamefully evaded, by practiſing in 
the names of other attorneys, and gs in ſham 
deputies by way of nominal under-ſheriffs : by rea- 


fon of which, ſays Dalton ?, the under-ſheriffs and 


baLifls do grow ſo cunning in their ſeveral places, 
that they are able to deceive, and it may well be 


teared that many of them do deceive, both the king, 


the high-ſheriff, * and the county. 


Forteſc. de L. L. c. 24. S Stat. 42 Edw. III. c. 9. 
alt. c. 9. : Stat. 1 H:n. V. c. 4. , 
Stat. 3 Geo. I. c. 15. 7 of ſheriffs, c. 115, 
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Bailiffs, or ſheriff's officers, are either bailiffs of 
hundreds, or ſpecial baiiiffs. Bailiffs of hundreds 
are officers appointed over thoſe reſpective diftric; 
by the ſherifts to collect fines therein, to ſummon 
juries; to attend the judges and juſtices at the affiſes, 
and quarter ſeſſions : andalſo to execute writs and 
proceſs in the ſeveral hundreds. But, as theſe are 
generally plain men, and not thoroughly ſkilful in 
this latter part of their office, that of ſerving writ, 
and making arreſts and executions, it is now uſual to 
join ſpecial bailiffs with them: who are generally 
mean perſons, employed by the ſheriffs on account only 
of their — and dexterity in hunting and ſei. 
ing their prey. The ſheriff being anſwerable for the 
miſdemeſnors of theſe bailiffs, they are therefore uſu- 
ally bound in an obligation with ſureties for the due 
execution of their office, and thence are called 
bound-bailiffs; which the common people have 
corrupted into a much more homely appellation. 
Gaolers are alſo the ſervants of the ſheriff, and he 
muſt Le reſponſible for their conduct. Their bufi- 
neſs is to keep ſafely all ſuch perſons as are commit- 
ted to them by lawful warrant : and, if they ſuffer 
any ſuch to eſcape, the ſheriff ſhall anſwer it to the 
king, if it be a criminal matter; or, in a civil caſe, 
to the party injured s. And to this end the ſheriff 
muſt ? have lands ſufficient within the county to an- 
ſwer the king and his people. The abuſcs of gaol- 
ers and ſheriff's officers, toward the unfortunate per- 
ſons in their cuſtody, are well reſtrained and guard- 
ed againſt by ſtatute 32 Geo. II. c. 28. and by fta- 
tute 14 Geo. III. c. 59. qe gr are made for 
better preſerving the health of priſoners, and pre- 
venting the gaol diſtemper (o). 


* Dalt. c. 118. 4 Rep. 34. III. c. 9. 5 Edw. III. c. 4 
_ 9 Stat. 9 Edw. II. ſt. 2, 13 & 14 Car. II. c. 21. F 7. 
2 Edw. III. c. 4. 4 Edw. 


— 


() By ſtatute 24 Geo. III. ſeſſ. 2. c. 54. ſect. 22. no gaoler 
is to ſuffer tippling or gaming in the priſon, or to ſell any 1.quors 
therein under the penalty of 10/. to be recovered by diſtreſs upen 
conviction. ] Sn = 


TO” . 80 

The vaſt expenſe, which cuſtom had introduced in 
ſering the office of high-ſheriff, was grown ſuch a 
burthen to the ſubjeR, that it was enacted, by ſta- 
tute 13 & 14 Car. II. c. 21. that no ſheriff (except 
of Londen, Weſtmorland, and towns which are coun- 
ies of themſelves) ſhould keep any table at the aſſi- 
ſes, except for his own family, or give any preſents 
to the judges or their ſervants, or have more than 
forty men in livery : yet for the ſake of ſafety and 
decency, he may not have leſs than twenty men in 
England and twelve in Wales; upon forfeiture, in 
any of theſe caſes, of 2000. | . 

II. The coroner's is alſo a very antient office at 
the common law. He is called coroner, coronator, 
becauſe he bath principally to do with pleas of the 
crown, or ſuch wherein the king is more immedi- 
ately concerned . And in this light the lord chief 
wſice of the king's bench is the principal coroner 
in the kingdom, and may (if he pleaſes) exerciſe the 
uriſhi&tion of a coroner in any part of the realm. 
But there are alſd particular coroners for every county 
of England; uſually four, but ſometimes ſix, and 
ſometimes fewer. This office 3 is of equal anti- 
quity with the ſheriff; and was ordained together 
vith him to keep the peace, when the earls gave up 
the wardſhip of.the county. | | 

He is ſtill choſen by all the freeholders in the 
county court; as by the policy of our antient laws 
the ſheriffs, and conſervators of the peace, and all 
other officers were, who were concerned in matters 
that affected the liberty of the people“; and as ver- 
derors of the foreſt ſtill are, whoſe buſineſs it is to 
land between the prerogative and the ſubject in the 
execution of the foreſt laws. For this purpoſe there 
Is 2 writ at common law de coronatore eligends 5 : in 
which it is expreſsly commanded the ſheriff, quod 
* talem eligi faciat, qui melius et ſciat, et velit, et it, 
6 cio illi intendere- And, in order to effect lie 


N 55 4 Inſt, 277. 2 Miner $3 5. 3. 
F. N. B. 163 5 F. N. 1 163 
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the more ſurely, it was enacted by the ftatute 6 
of Weſtm. 1. that none but lawful and diſcreet 
knights ſhould be choſen ; and there was an inftance 
in the 5 Edw. III. of a man being removed from 
this office, becauſe he was only a * 7, But it 
fieems it is now ſufficient if a man hath lands enough 
to be made a knight, whether he be really knighted 
or not * ; for the coroner ought to have an eſtate 
ſufficient to maintain the dignity of his office, and 
anſwer any fines that may be ſet upon him for his 
miſbehaviour ? ; and if he hath not enough to an- 
ſwer, his fine ſhall be levied on the county, as the 
puniſhment for electing an inſufficient officer ®. Noy 
indeed, through the culpable negleR of gentlemen of 
property, this office has been ſuffered to fall into di. 
repute, and get into low and indigent hands; ſo 
that, although formerly no coroners would conde. 
icend to be paid for ſerving their country, and they 
were by the aforeſaid ſtatute of Weſtm. 1. exprelsly 
forbidden to take a reward, under pain of a great for- 
feiture to the king: yet for many years paſt the 
have only deſired to be choſen for the ſake of their 
perquiſites : being allowed fees for their attendance 
by the ſtatute 3 Hen. VII. c. 1. which fir Edward 
Coke complains of heavily * ; though fance his une 
thoſe fees have been much enlarged *. 
The coroner is choſen for life: but may be re 
moved, either by being made ſheriff, or choſen ver- 
deror, which are officesincompatible with the other; 
or by the king's writ de coronatore exonerando, for a 
eauſe to be therein aſſigned, as that he is engaged in 
other buſineſs, is incapacitated by years or ficknel 
hath not a ſufficient eſtate in the county, or lives in 
an inconvenient part of it. And by the ſtatut 
25 Geo. II. c. 29. extortion, neglect, or miſbeis 
viour, are alſo made cauſes of removal. | 


63 Edw. I. c. 10. 175 


7 2 Inſt. 32. 1 2 Inft. 210. | 
F. N. B. 163, 164. 2 Stat. 25 Geo. II. c. 29 
E Ibid. : 8 3 F. N. B. 163 164 
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The office and power of a coroner are alſo, like 
thoſe of the ſheriff, either judicial or miniſterial; 
but principally judicial. This is in great meaſure 
aſcertained by ſtatute 4 Edw. I. de officio coronatoris ; 
and conſiſts, firſt, in inquiring, when any perſon is 
ſlain, or dies ſuddenly, or in priſon, concerning the 
manner of his death. And this muſt be ſuper 
« viſum corporis * ;”* for, if the body be not found, 


the coroner cannot fiti. He muſt alfo fit at the 


very place where the death happened; and his inquiry 
is made by a jury from four, five, or fix of the 
neighbouring towns, over whom he is to preſide. 
If any be found guilty by this inqueſt of murder or 
other homicide, he is to commit them to priſon 
for farther trial, and is alſo to inquire concerning 


their lands, goods and chattels, which are forfeited 


thereby: but, whether it be homicide or not, he 
muſt inquire whether any deodand has accrued to 
the king, or the lord of the franchiſe, by this death: 
and muſt certify the whole of this inquiſition (under 
his own ſeal and the ſeals of the jurors 6) together 
with the evidence thereon, to the court of king's 
bench, or the next aſſiſes. Another branch of his 
office is to inquire coacerning ſhipwrecks; and cer- 
tify whether wreck or not, and who is in poſſeſſion 
of the goods. Concerning treaſure-trove, E is alſo 
to inquire who were the finders, and where it is, 
and whether any one be ſuſpected of having found 


and concealed a treaſure; and that may be well 


perceived (ſaith the old ſtatute of Edw. I.) where 
* one: liveth riotouſly, haunting taverns, and hath 


done ſo of long time: whereupon he might be 


” 4 Inſt. 271. « dulneratum et caſum. Poteff 
Thus, in the Gothic con- enim howo etiam ex alia cauſa 
flitution, before any fine was ** ſubito mori. Stiernhook de 
Payable by the neighbourhood, jure Gothor. J. 3. c. 4. 
for the ſlaughter of a man 6 Stat. 33 Hen. VIII. c. 
therein, “ de corpore delifti 12. 1&2 P. & M. c. 13. 2 


1 conflare oportebat ; i. e. non Weſt. Symbol. F. 310. Crompt, 


_e tam fuiſſe aliquem in territoris 264. Tremain. P. C. 621. 
* ifo mortuum in ventum, u m 8 
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attached, and held to bail, upon this ſuſpicion 
only. | | 
The miniſterial office of the coroner is only as 


the ſheriff 's ſubſtitute. For when juſt exception 


can be taken to the ſheriff, for ſuſpicion of par- 


tiality, (as that he is intereſted in the ſuit, or of 
kindred to either plaintiff or defendant) the proceſs 


muſt then be awarded to the coroner, inſtead of the 
ſheriff, for execution of the king's writs 7, | 

III. The next ſpecies of ſubordinate magiſtrates, 
whom I am to conſider, are juſtices of the peace; 
the principal of whom is the ces rotulorum, or 
keeper of the records of the county. The common law 


hath ever had a ſpecial care and regard for the con- 


ſervation of the peace; for peace is the very end 
and foundation of civil ſociety. And therefore, he- 
fore che preſent conſtitution of juſtices was invented, 
there were peculiar officers appointed by the com- 
mon law for the maintenance of the public peace. 


Of theſe ſome had, and fill have, this power an- 


nexed to other offices which they hold; others had 
it merely by itſelf, and were thence named cu/tod ; 
or conſervatores pacis. Thoſe that were ſo virtute 
 officii ſtill continue: but the latter ſort are ſuperſeded 
by the modern juftices. | 

The king's majeſty * is, by his office and dignity 
royal, the principal conſervator of the peace within 
all his dominions; and may give authority to any 
other to ſee the peace kept, and to puniſh ſuch as 


break it: hence it is uſually called the king's peace. 


The lord chancellor or keeper, the lord treaſurer, 
the lord high ſteward of England, the lord mareſchal, 
the lord -high conſtable of England, (when any 
ſuch officers are in being) and all the juſtices of the 
court of king's bench (by virtue of their offices) and 
the maſter of the rolls (by preſcription) are general 
conſervators of the peace throughout the whole king- 
dom, and may commit all breakers of it, or bind 


chem in recognizances to keep it ? : the other judges 


74 Inſt. 271. 9 Lamb, 12. 
8 Lambard. Eirenarch. 12. 8 
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are only ſo in their own courts. The coroner is alſo 
2 conſervator of the peace within his own county 9; 
as is alſo the ſheriff* ; and both of them may take 
2 recognizance or ſecurity for the, peace. Conſta- 
bles, tything-men, and the like, are alſo conſerva- 
tors of the peace within their own juriſdictions; 
and may apprehend all breakers of the peace and 
commit them, till they find ſureties for their keep- 


ing It = 5 | 
Thoſe that were, without any office, fimply and 
merely conſervators of the peace, either claimed that 

wer by preſcription 3; or were bound to exerciſe 
it by the tenure of their lands“; or, laſtly, were 
choſen by the freeholders in full county court before 
the ſheriff; the writ for their election directing them 
to be choſen de probioribus et potentioribus comitatus 
% ſui in cuſtodes paciss.“ But when queen Iſabel, 
the wife of Edward II, had contrived to depoſe her 
huſband by a forced reſignation of the crown, and 
had ſet up his ſon Edward III in his place; this, be- 
ing a thing then without example in 3 it was 
feared would much alaim the people: eſpecially as 
the old king was living, though hurried about from 
eaſtle to caſtle; till at laſt he met with an untimely 
death. To prevent therefore any riſings, or other 
diſturbance of the peace, the new king K. writs to 
all che ſheriffs in England, the form of which is pre- 
ſerred by Thomas Walſingham“, giving a plauſible 
account of the manner of his obtaining the crown; 
to wit, that it was done ip/ius patris beneplacito : and 
vithal commanding each ſheriff that the peace be 
kept throughout his bailiwick, on pain and peril of 
diſinheritance and loſs of life and limb. And in a 
few weeks after the date of theſe writs, it was or- 
dained in parliament ?, that for the better maintaining 
and keeping of the peace in every county, good men 
and lawful, which were no maintainers of evil, or 


5 Bricon, 3. 4 Ibid. 15. 
N. B. 8x, s Ibid. 16. 
Lamb. 14. | 6 Hiſt.. A. D. 1427: 
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barretors in the country, ſhould be aſſigned to keep 
the peace. And in this manner, and upon this oc- 
caſion, was the election of the conſervators of the 
peace taken from the people, and given to the kings; 
this aſſignment being conſtrued to be by the king's 
commithon 9. But ſtill they were only called con- 
ſervators, wardens, or keepers of the peace, till the 
ſtatute 34 Edw. III. c. 1. gave them the power of 
trying felonies; and then they acquired the more 
honourable appellation of juſtices ®. 

Theſe juſtices are appointed by the king's ſpecial 
commiſſion under the great ſeal, the form of which 
was ſettled by all the judges, A. D. 1590 his 
appoints them all', jointly and ſeverally, to keep 
the peace, and any two or more of them to inquire - 
of and determine felonies and other miſdemeanors: . 
in which number ſome particular juſtices, or one 
of them, are directed to be always included, and no 
buſineſs to be done without their preſence; the words 
of the commiſſion running thus, © guorum aliquem 
, * weftrum, A. B. C. D. Sc. unum effec volumus;” 
whence the perſons ſo named are uſually called juſ- 
tices of the guorum. And formerly it was cuſtomary | 
to appoint only a ſelect number of juſtices, eminent 
for their ſkill and diſcretion, to be of the quorun:;. 
but now the practice is to advance almoſt all of 
them to that dignity, naming them all over again 1n 
the guorum clauſe, except perhaps only ſome one 
inconſiderable perſon for the ſake of propriety: 
and no exception is now allowable, for not expreſſ- 
ing in the form of warrants, Ec. that the juſtice wio 
iſſued them is of the guorum . When any juſtice in- 
tends to act under this commiſſion, he ſues out a 
writ of dedimus poteſtatem, from the clerk of the 
crown in chancery, empowering certain perſons 
therein named to adminijier the uſual oaths to him; 


which done, he is at liberty to act. 


$ Lamb. 20. 2 See the form it{clf, Lamb. 


9 Stat. 4 Edw. III. c. 2. 18 35. Burn. tit. Juſtices, 8 I. 
Edw. III. it. 2. c. 2. 3 Stat. 26 Geo: II. c. 27. 


Lamb. 23. sce allo ſtat. 7 Geo. III. . 
3 Ibid. 43. e 2 
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Touching the number and qualifications of theſe 
juſtices; it was ordained by ftatute 18 Edw. III. c. 
2. that vo or three, of the beſt reputation in each 
county, ſhall be affigned to be keepers of the peace. 
But theſe bein 28 too few for that purpoſe, 
it was provided by ſtatute 34 Edw. III. c. 1. that one 
lord, and three, or four, of the moſt worthy men 
in the county, with ſome learned in the law, ſhall 
be made juſtices in every county. But afterwards 
the number of juſtices, through the ambition of 
private perſons, became ſo large, that it was thought 
neceſſary by ftatute 12 Ric. II. c. 10. and 14 Ric. 
II. c. 11. to reſtrain them at firſt to fix, and after- 
wards to eight only. But this rule is now diſre- "8 
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arded, and the cauſe ſeems to be (as Lambard ob- TY 
erved long ago !) that the growing number of ſta- BY 
tute laws, committed from time to time to the charge = : 
of juſtices of the peace, have occaſioned alſo (and Ta 
very reaſonably) their encreaſe to a larger number. 0 
And, as to their qualifications, the ſtatutes juſt cited = 
direct them to be of the beſt reputation, and moſt %Y 
worthy men in the county: and the ſtatute 13 Ric. + 
II. c. 7. orders them to be of the moſt ſufficient —_ 
knights, eſquires, and gentlemen of the law. Alſo _ E 
by ſtatute 2 Hen. V. ſt. 1. c. 4. and ft. 2. c. 1. they — 
muſt be reſident in their feveral counties. And be- 1 
cauſe, contrary to theſe flatutes, men of ſmall ſub- TY 
ſtance had crept into the conimiſſion, whoſe poverty 13 
made them both covetous and contemptible, it was 1 
enacted by ſtatute 18 Hen. VI. c. 11. that no juſt ice 1 
ſhould be pur in commiſſion, if he had not lands af 
to the value of 200/. per annum. And, the rate. of SAY 
money being greatly altered ſince that time, it ; 1 
is now enadied by ſtatute 5 Geo. II. c. 11. that HY 
- Every Juſtice, except as is therein excepted, ſhall = 
have 100“. per annum clear of all daticiong: and, — 
if he acts without ſuch qualification, he ſhall for- = 
teit 100]. This qualification 5 is almoſt an equiva- "= 
lent to the 20/. per annum required in Henry the | 4 
* Lamb. 34. culat ons in his chrenicen pretic- | 1 

5 See biſhop Fletwood's cal- fl.. ; 1 
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fixth's time: and of this ? the juſtice muſt now make 
oath. Alſo it is provided by the act 5 Geo. II. that 
no practiſing attorney, ſolicitor, or proctor, ſhall 
be capable of acting as a juſtice of the peace. 
As the office of theſe juſtices is conferred by the 
king, ſo it ſubſiſts only during his pleaſure ; and i 
determinable, 1. By the demife of the crown; that 


is, in fix months after *. But if the ſame juſtice is 
put in commiſſion by the ſucceſſor, he ſhall not be 


obliged to ſue out a new dedimus, or to ſwear to his 


qualification afreſh ? : nor, by reaſon of any ney 
commiſſion, to take the oaths more than once in 
the ſame reign . 2. By expreſs writ under the 
great ſeal *, Ciſcharging any particular perſon from 
being any longer juſtice. 3. By ſuperſeding the 
commiſſion by writ of ſuperſedeas, which ſuſpends 
the power of all the juſtices, but does not totally 


deſtroy it; ſeeing it may be revived again by ano- 


ther writ, called a procedendo. 4. By a new com- 
miſlion, which virtually, though filently, diſcharges 
all the former juſtices that are not included therein ; 
for two commiſſions cannot ſubſiſt at once. 5. By 
acceſſion of the office of ſheriff or coroner *. For- 


merly it was thought, that if a man was named in 


any commiſſion of the peace, and had afterwards a 
new diznity conferred upon him, that this deter- 
mined his office; he no longer anſwering the deſcrip- 


tion of the commiſſion : but now it is provided, 


that, notwithſtanding a new title of dignity, che juſ- 
tice on whom it is conferred ſhall ftill continue a juſ- 
tice. . a | 

The power, office, and duty of a juſtice of the 
peace depend on his commiſfion, and on the ſeveral 
ſtatutes which have created objects of his juriſdic- 
tion. His commiſſion, firft, empowers him ingly 
to conſerve the peace: and thereby gives him all the 
power of the antient conſervators at the common 


Stat. 18 Geo. II. c. 20. 1 Lamb. 67. | 
8 Stat. 1 Ann. c. 8. 2 Stat. 1 Mar. ft. f. c. 8. 
S Stat. 1 Geo. III. c. 13. 3 Stat. 1 Edw. VI. c. 7. 
® Stat 7 Geo. III. e. 9. „FFF 


— 
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hw, in ſuppreſſing riots and affrays, in taking ſe- 


| curities for the peace, and in apprehending and com- 


nitting felons ard other inferior criminats. It alſo 


empowers any two or more to hear and determine all 


ſelonics and other offences; which is the ground of 


their juriſdiction at ſeſſions, of which more will be 
{aid in it's proper place. And as to the powers gi- 
ren to one, two, or more juſtices by the ſeveral 
fatures, which from to time have heaped upon 


them ſuch an infinite variety of buſineſs, that few 
care to undertake, and fewer underſtand, the office; 


they are ſuch and of ſo great importance to the pub- 
lic, that the country 1s greatly obliged to any worthy 
magiſtrate, that without finiſter views of his own 


alk engage in chis troubleſome ſervice. And there- 


fore, it a well-meaning juſtice makes any unde- 


foned flip in his practice, great lenity and indulgence 


are ſhewn to him in t 


he courts of law; and there are 


many ſtatutes made to protect him in the upright diſ- 


charge of his office“ 


; which, among other privile- 


zes, prohibit ſuch juſtices from being ſued for any 
orerſights without notice beforehand; and ſtop all 
ſuits begun, on tender made of ſufficient amends. 
But, on the other hand, any malicious or tyrannical 
abuſe of their office is uſually ſeverely puniſhed; and 


all perſons who recover a verdict againſt a juſtice, for 
any wilful or malicious injury, are entitled to double 


colts. 


It is impoſſible upon our pom plan to enter mi- 


nutely into the particulars o 


the accumulated autho- 


rity, thus committed to the charge of theſe magiſ- 


rates. I muſt therefore refer myſelf at preſent to 


ſuch ſubſequent part 


of theſe commentaries, as will 


in their turns comprize almoſt every object of the 
jaſtices' juriſdiction: and in the mean time recom- 


mend to the ſtudent 


armarcha, and Dr. Burn's juſtice of the peace; where- 
in he will find every thing relative to this ſubject, 


the peruſal of Mr. Lambard's 


both in antient and modern practice, collectad with 


Stat. 7 Jac. I. c. 5. 
Vol. I. | 


* I. c. 12. 24 Geo. II. c. 44. 
3 0 | | 
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great care and accuracy, and diſpoſed in a moſt clear | 


and judicious method. 7 55 
I ſhall next conſider ſome officers of lower rank 
than thoſe which have gone before, and of more 
__ e>nfined juriſdiction ; but ſtill ſuch as are uni— 
verſally in uſe through every part of the Ling. 


dom. 

IV. Fourthly, then, of the conſtable. The word 
conſtable is frequently ſaid to be derived from the 
Saxon, koning-rrapel, and to ſignify the ſupport of 
the king. But, as we borrowed the name as well 
as the office of conſtable from the French, I am ra- 
ther inclined to deduce it, with fir Henry Spelman 
and Dr. Cowel, from that language : wherein it is 


_ - plainly derived from the Latin comes fabuli, an off- 


cer well known in the empire; ſo called becauſe, 
like the great conſtable of France, as well as the 
lord high conſtable of England, he was to regulate 
all matters of chivalry, tilts, tournaments, and feats 
of arms, which were performed on horſeback. This 
great office of lord high conſtable hath been diſuſed in 
England, except only upon great and ſolemn occaſions, 
as the king's coronation and the like, ever ſince the 
attainder of Stafford duke of Buckingham under 
king Henry VIII; as in France it was ſuppreſſed 
about a century after by an edit of Louis XIII,: 
but from his office, ſays Lambard *®, this lower con- 
ſtableſhip was at firſt drawn and fetched, and is as 
it were a very finger of that hand. For the ſtatute 
of Wincheſter ', which firſt appoints them, direct, 
that, for the better keeping of the peace, two con- 
ſtables in every hundred and franchiſe ſhall inſpect 
all matters relating to arms and armour. | | 
Conſtables are of two ſorts, high conſtables, and 
- petty conflables. The former were firſt ordained by 
the ſtatute of Wincheſter, as before-mentioned ; are 
appointed at the court leets of the franchiſe or hun- 
dred over which they preſide, or, in default of that, 


5 Philip's Lſe of Pole. ii, © of conſtables, 5. 
111. | 13 Edw. I. c. 6. 
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| by the 3 at their eee ſeſſions; and are re- 
moveable 

The petty conſtables are inferior officers in every 
town and pariſh, ſubordinate to the high conſtable 
of the hundred, firſt inſtituted about . reign of 
Edw. III“. Theſe petty conſtables have two offices 


by the ſame authority that _ them?. 


united in them; the one anciont, the other modern. Their 


antient office is that of headborough, tithing-man, or 
borſholder ; of whom we formerly ſpoke , and who 


are as antient as the time of king Alfred : their 


more modern office is that of conſtable merely; 
which was appointed (as was obſerved) ſo lately as 
the reign of Edward III, in order to affift the high 
conftable *.- And in general the antient headbe- 


roughs, tithing-men, and borſholders, were made uſe 


of to ſerve as petty conſtables ; though not ſo ge- 

nerally, but that in many places they flill continue 

diftint officers from the conſtable. They are ail 

choſen by the jury at the court leet; or if no court 

leet be held, are appointed by two juſtices of the 
= 


ce *, 
" The general duty of all conſtables, both high and 
pet, as well as of the other officers, is to keep the 
ing's peace in their ſeveral diſtricts; and to that 
purpoſe they are armed with very large powers, of 
arreſting, and impriſoning, of breaking open houſes, 
and the like : of the extent of which powers, con ſi- 
dering what manner of men are for the moſt part 
put into theſe offices, it is perhaps very well that 
they are generally kept in ignorance. ' One of their 
principal duties, 12775 from the ſtatute of Win- 
cheſter, which appoints them, is to keep watch and 
ward in their reſpedtive juriſdictions. Ward, guard, 
or euſtodra, is chiefly applied to the day time, in or- 
der to 4 6m rioters, and robbers on the high- 
ways; the manner of doing which is left to the diſ- 
cretion of the juſtices of the peace and the conſta- 


8 Satk. 150. 1 Lamb. 9. 
9 Spelm. Gloſſ. 148. Stat. 14 & 15 Car. II. e. 
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les: the hundred being however anſwerable for 3 ut 
robberies committed therein, by day light, for hay. o 
Ing kept negligent guard. Watch 1s properly appli. ca 
cable to the night only, (being called among our th 


Teutonic anceſtors ewacht or waa *). and it begins up 
at the time when ward ends, and ends when that c. 
regins: for, by the flatute of Wincheſter, in walled mi 
towns the gates ſhall be cloſed from ſunſetting to ſun. ſuc 


riſing, and watch ſhall be kept in every borough and 1 


t--wn, eſſ ecially in the ſummer ſeaſon, to apprehend the 
al rogues, vagabonds, and night-walkers, and make for 
them give an account of themielves. The conſtable of 
way appoint watchmen, at his diſcretion, regulated pal 
U y the cuſtom of the place; and theſe, being Nis de- | 
puties, have for the time being the authority of their fla. 
principal. But, with regard to the infinite number Wil 
of other minute duties, that are laid upon conſtable 001 
ly a diverſity of ſtatutes, I muſt again refer to Mr, bet 
Jambard and Dr. burn; in whoſe compilations may ſer 
le a:ſo ſeen, what powers and duties belong to the hay 
- conſtable or tithing-man indifferently, and what to 
the conſtable only: for the conftable may do what- cut 
ever the tithing-man may; but it does not hold lig 
e converſo, the tithing- man not having an equal power Wi © © 
yith the conftable. | 5 act 
V. We are next to conſider the ſurveyors of the I, 


kigh-ways. Every pariſh is bound of common right lig 
to keep the high roads, that go through it, in good the 
and ſufficient repair; unleſs by reaſon of the tenure 
of lands, or otherwiſe, this care is conſigned to ſome oct 
particular private perſon. From this burthen no 


wan was exempt by our antient laws, whatever other in f. 
immunities he might enjoy : this being part of the | 
trinoda neceſſitas, to ns every man's eſtate was ſub- . 
ject; viz. expeditio contra hoflem, arcium conſirudio, a Cut 


pontium a e For, though the reparation of ue 
þridges only is expreſſed, yet that of roads alſo muſt . 
be underſtood : as in the Roman law, ad inftruftne: In 
reparationeſque ilinerum et pontium, nullum genus honi- WY «: 


Dalt. juſt. c. 104. gquas va vocart. capinli t. 
Excubias et explorationes Hludov. Pii. cap. 1. A. P. 815. 


zum, nulliuſque dignitatis ac venerationis meritis, cefſare 
ortet; And indeed now, for the moſt part, the 


care of the roads only ſeems jo be left to pariſhes; 


that of bridges being in .great meaſure devolved 


upon the county at large, by ſtatute 22 Hen. VIII. 


c. 5. If the pariſh neglected theſe repairs, they 


might formerly, as they may ſtill, be indicted for 


ſuch their neglect : but it was not then incumbent 
on any particular officer to call the parith toge- 
ther, and ſet them upon this work ; for which rea- 
ſon by the ſtatute 2 & 3 Ph. & M. c. 8. ſurveyors 
of the highways were ordered to be choſen in every 

riſh 5. | 

Theſe ſurveyors were originally, according to the 
ſlatute of Philip and Mary, to be appointed by the 
conſtable and church-wardens of the pariſh ; but 
now they are conſtituted by two neighbouring juſ- 


ices, out of ſuch inhabitants or others, as are de- 


ſcribed in ſtatute 13 Geo. III. c. 78. and may 

have ſalaries allotted them for their trouble. | 
Their office and duty confiſts in putting in exe- 

cution a variety of laws for the repairs of x A public 


tighways ; that is, of ways leading from one town 


to another; all which are now reduced into one 
aft by ſtatute 13 Geo. III. c. 78. which enacts, 
1, That they may remove all annoyances in the 
lughways, or give notice to the owner to remove 
them; who is liable to penalties on non-compliance. 
2. They are to call together all the inhabitants and 
occupiers of lands, tenements, and hereditaments 
within the pariſh, fix days in every year, to labour 
in fetching materials or repairing the highways; all 


"CI 74. 4 making and mending the Ro- 
his office, Mr. Dalton man ways with thoſe of our 
uſt. cap. 50.) ſays, exactly country pariſhes ; but alſo be- 
awers that or the curatores vi- cauſe one Thermus, who was 
um of the Romans; but it the curator ot the Flam nian 
ould ſeem that theirs was an way, was candidate for the 
ice of rather more dignity and conſulſhip with Julius Czfar. 
avority than ours; not only (Cic. ad Atic. I. 1. . 1.) 
iam comparing the method ß . 


SE 
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perſons keeping draughts (of three horſes, &c. ) or oc. 
cupying lands, being obliged to ſend a team for every 
draught, and for every 504. a year, which they keey 
or occupy ; perſons keeping leſs than a draught, or 
occupying leſs than 50¼. a year, to contribute in x 
leſs proportion; and all other perſons chargeahle 
between the ages of eighteen and fixty-five, to 
work or find a labourer. But they may compound 

| with the ſurveyors, at certain eaſy rates eſtabliſhed 
8 by the act. And every cart way leading to any mar- 
| ket-town muſt be made twenty feet wide at the leaf, 
if the fences will permit; and may be increaſed by 

two juſtices, at the expenſe of the pariſh, to the 

t ahh of thirty feet. 3. Fhe ſurveyors may lay out 

their own money in purchaſing materials for repairs, 
in erecting guide-poſts, and making drains, and ſhall 
be reimburſed by a rate, to be allowed at a ſpecial 
ſeſſions. 4, In caſe the perſonal labour of the pa- 
riſh be not ſufficiert, the ſurveyors, with the conſert 
cf the quarter ſeffions, may levy a rate on the pa- 
Tiſh, in aid of the perfonal duty, not exceeding, in 
ny one year, together with the other highway rates, 
the ſum of gd. in the pound; for the due application 
of which they are to account upon oath. As for 
__ turnpikes, which are now pretty generally introduced 
i in aid of ſuch rates, and the law relating to them, 
theſe depend principaliy on the particular powers 
granted in the ſeveral road acts, and upon ſome ye- 
reral proviſions which are extended to- all turnpike 
roads in the kingdom, by ftatute 13 Geo. III. e. 
£4. amended by many ſubſequent acts “. | 

VI. I proceed therefore, laſtly, to conſider the 
overſeers of the poor; their original, appointment, 
and duty. 5 „„ 

The poor of England, till the time of Herr 
VIII, ſubſiſted entirely upon private benevolence, 
and the charity of well- diſpofed chriſtians. Fo, 
though it appears by the mirrour®, that by. the con- 
man law, the poor were to be © ſuſtained by Jar. 


F Stat. 14 Geo. III. c. 14. 39. 18 Geo. III. c. 28. 
35. 57. 82. 16 Geo. I. I. c. c. 1. $ $- f 


hs of PERSON. 379 


«. ſons, rectors of the church, and the pariſhioners; 
4 {o that none of them die for default of ſuſtenance ;” 
and though by the ſtatutes 12 Ric. II. c. 7. and 19 
Hen. VII. c. 12. the poor are directed to abide in 
the cities or towns wherein they were born, or fuclr 
wherein they had dwelt for three years, (which ſeem 
to be the firſt rudiments of pariſh. fettlemeats) yet 
till the ſtatute 2) Hen. VIII. c. 25, I frud no com- 


pulſory method chalked out for- this you we but 


the poor ſeem to have been left to ſuch relief as the 


humanity of their neighbours would afford them. 


The monaſteries were, 1n particular, their principal 
reſource; and, among other bad effects which at- 
tended the monaſtic inſtitutions, it was not perhaps 
one of the leaſt (though frequently eſteemed quite 
otherwiſe) chat they ſupported and fed a very nume- 
rous and very idle poor, whoſe ſuſtenance depended 
upon what way daily diſtributed in alms at the gates 
of che religious houſes. But, upon the total diſſo- 
lution of theſe, the inconvenience of thus encourag- 
ing the poor in habits of indolence and beggary was 
quickly felt th | 


eighth and his children, for providing for the poor 


and impotent; which, the preambles to ſome of 


them recite; had of late years greatly increaſed. 


Theſe poor were principally of two ſorts: fick and- 


impotent, and therefore unable to work : idie and 


Rurdy, and therefore able, but not willing, to exerciſe. 


any honeſt employment. To provide in ſame mea- 
ſure for both of theſe, in and about the metropolis, 


Edward the fixth- founded three royal hoſpitals; 


Chriſt's and St. Thomas's, for the relief of the im- 
potent through infancy or ſickneſs ; and Bridewell 
for the puniſhment and employment- of the vizorous 
and idle. But theſe were far from being ſufficient 
for the care of the poor throughout the kingdom at 


large: and therefore, after many other fruitleſs ex- 
periments, by ſtatute 43 Eliz. c. 2. overſeers of 


: * 


the poor were appointed in every pariſh, | 
By virtue of the ſtatute laſt mentioned, theſe over- 
ſeers are to be nominated yearly in Eaſter-w ek, cr 


ghout the kingdom: and abundance 
of ſtatutes were made in the reign of king Henry the 
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within one month after, (though a ſubſequent nomi- 
nation will be valid“) by two juſtices dwelling near 
the pariſh. They muſt be ſubſtantial houſeholders, 
and ſo expreſſed to be in the appointment of the jul. 


tices 9, OY | 
Their office and duty, according to the ſame ſta- 
tute, are principally theſe ; firſt, to raiſe competent 
ſums for the neceſſary relief of the poor, impotent, 
old, bliad, and ſuch other, being poor and not able 
to work; and ſecondly, to provide work for ſuch as 
are able, and cannot otherwiſe. get employment: 
but this latter part of their duty, which, according to 
the wiſe regulations of that ſalutary ſtatute, ſhould 
o hand in hand with the other, is now moſt ſhame- 
fully neglected. However, for theſe joint purpoſes, 
they are impowered to make and — rates upon 
the ſeveral iahabitants of the pariſh, by the ſame 
act of parliament ; which has been farther explained 
and enforced by ſeveral ſubſequent ſtatutes. | 
The two great objects of this ſtatute ſeem to have 
been, 1. To relieve the impotent poor and them 
only. To find employment for ſuch as are able to 
work : and this principally by providing ſtocks of 
raw materials to be worked up at their ſeparate homes, 
inſtead of accumulating all the poor in one com- 
mon work-houſe: a practice which puts the ſober 
and diligent upon a level (in point of their earnings) 
with thoſe who are diſſolute and idle, depreſſes the 


laudable emulation of domeſtic induſtry and neat- 


neſs, and deltroys all endearing family connex1ons, 
the only felicity of the indigent. Whereas, if none 
| were relieved but thoſe _ are incapable to get 
their livings, and that in proportion to their incapa- 
city; if no children were removed from their pa- 
rents, but ſuch as are brought up in rags and idleneſs; 
and if every poor man and his family were regularly . 
furniſhed _ employment, and allowed the whole 
profits of their labour ;—a ſpirit of buſy cheerfulneſs 
wouid ſoon diffuſe itſelf through every cottage ; work 
would become eaſy and habitual, when abſolutely 


9 Stra/ 33: 3. Lord Raym. 1394. 


neceſſary for lily ſubſiſtence; and the peaſant would 


go through his taſk without a murmur, if aſſured 
that he and his children (when incapable of work 
through infancy, age, or infirmity) would then, and 


then only, be entitled to ſupport from his opulent 


neighbours. . 
This appears to have been the plan of the ſtatute of 
deen Elzabeth; in which the only defect was con- 
. the management of the poor to ſmall, paro- 
chial, diſtricts; which are frequeatly incapable of 
furniſhing proper work, or providing an able direc- 
tor. However, the laborious poor were then at li- 


berty to ſeek employment wherever it was to be had; 


none being obliged to reſide in the places of their ſet- 


tlement, but ſuch as were unable or unwilling to 


work ; and'thoſe places of ſettlement being only ſuch 


where they were born, or had made their abode, origi- 


nally for three years *, and afterwards (in the caſe 
of vagabonds) for one year only *. 

After the reſtoration a very different plan was 
adopted, which has rendered the employment of the 
poor more difficult, by authoriziag the ſubdiviſion of 
pariſhes; has greatly increaſed their number, by con- 
fining them all to their reſpective diſtricts ; has given 
birth to the intricacy of our poor-laws, by multiply- 


ing and rendering more eaſy the methods of gaining 


ſettlements; and, in conſequence, bas created an 
infinity of expenſive law- ſuits, between contending 
neighbourhoods, concerning thoſe ſettlements and re- 
movals. By the ſtatute 13 & 14 Car. II. c. 12. a 
legal ſettlement was declared to be gained by birth; 


or by inhabitancy, apprenticeſhip, or ſervice, for forty. 


days: within which period all intruders were made 
removeable from any pariſh by two juſtices of the peace, 
unleſs they ſettled in a tenement of the annual value 
of 10/. The frauds, naturally conſequent upon this 
proviſion, which gave a ſettlement by ſo ſhort a re- 
ſidence, produced the ſtatute 1 Jac. II. c. 17. which 
directed notice in writing to be delivered to the pariſh 
officers, before a ſettlement could be gained by ſuch 


Stat. 19 Hen. VII. e. 12. VL . 16. 14 Eliz. c. 8. 
1 Edw, VI. c. 3. 3 Edw. 2 Stat. 39 Elz. c. 4. 
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reſidence. Subſequent proviſions allowed other cir- 
cumſtances of notoricty to be equivalent to ſuch no- 
tice given; and thoſe circumſtances have from time 
to time been altered, enlarged, or reſtrained, when- 
ever the experience of new inconveniencies, arifing 
daily from new regulations, ſuggeſted the neceſſity of 
a remedy. * And the doctrine of certificates was in- 
vented, by way of counterpoiſe, to reſtrain a man 


and his family from acquiring a new ſettlement by 


any length of reſidence whatever, unleſs in two par- 


ticular excepted cafes; which makes pariſhes very 


cautious of giving ſuch certificates, and of courſe 
confines the poor at home, where frequently no ade- 
quate employment can be had. | 
The law of ſettlements may be therefore now re- 
duced to the following general heads; or, a ſettle- 


ment in a pariſh may be acquired, 1. By birth ; for, 


wherever a child is firſt known to be, that is always 
prima facie the place of ſettlement, until ſome other 


can be ſhewn 3. This is alſo generally the place of 


ſettlement of a baſtard child :; for a baſtard havin 
in the eye of the law no father, cannot be referr 


to his ſettlement, as other children may 5. But, in 


legitimate children, though the place of birth be 
prima facie the ſettlement, yet it is not concluſively 
ſo; for there are, 2. Seulements by parentage, being 
the ſettlement of one's father or mother: all legit- 


mate children being really ſettled in the pariſh where 


their parents are ſettled, until they get a new ſettle- 
ment for themſelves*. A new ſettlement may be ac- 
quired ſeveral ways; as, 3. By marriage. For a 


woman, marrying a man that is ſettled in another 


pariſh, N ae one ſettlement : the law not per- 
mitting the ſeparatiow of huſband and wife 7. But 
if the man has no ſettlement, her's is ſuſpended dur- 
ing his life, if he remains in England and is able to 
maintain her; but in his abſence, or after his death, 


3 Carth. 433. Comb. 364 © Salk. 528. 2 Lord Raym. 


Salk. 485. 1 Lord Raym, 567. 1473 
4 See p. 459. 3 Stra. 5444 
5 S. Uk. 427. Ons . | 
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or during 8 his inability, ſhe may be remov- 
ed to her old ſettlement ®. The other methods of ac- 
uiring ſettlements in any pariſh are all reducible to 
this one, of forty days reſidence therein: but this forty 
days refidence (which is conſtrued to be lodging or 
lying there) muſt not be by fraud, or ſtealth, or in 


any clandeſtine manner; but made notorious, by one 
or other of the following concomitant circumſtances. 


The next method therefore of gaining a ſettlement, 
is, 4. By forty days reſidence, and notice. For if a 
ſtranger comes into a pariſh, and delivers notice in 
writing of his place of abode, and number of his fa- 


mily, to one of the overſeers (which muſt be read in 


the church and regiſtered) and reſides there unmo- 
leſted for forty days after ſuch notice, he is legally 
ſettled thereby ?. For the law preſumes that ſuch a- 
one at the time of notice 1s not likely to become 
chargeable, elſe he would not venture to give it: or 
that in ſuch caſe, the pariſh would take care to re- 
move him. But there are alſo other circumſtances 
equivalent to ſuch notice: therefore, 5. Renting for 
a year a tenement of the yearly value 'of ten pounds, 
and reſiding forty days in the pariſh, gains a ſettle- 
ment without notice ® : upon the principle of having 
ſubſtance pages to gain credit for ſuck a houſe. 
6. Being charged to and paying the public taxes and 


levies of the pariſh ; (excepting thoſe for ſcavengers, 


highways , and the duties on houſes and windows) 
and, 7. Executing, when legally appointed, any 


public parochial ce for a whole year in the pariſh, 


as church-warden, Cc. are both of them equivalent 

to notice, and gain a ſettlement 3, if coupled with a 

reſidence of forty days. 8. Being hired fot a year, 

when unmarried and childleſs, and ſerving a year in 

the ſame ſervice; and, 9. Being bound an apprentice, 
4 | 


® Foley. . 251, 252. 1 Stat. 9 Geo. I. c. 7. 
Bur. Sett. Cs RY OY 6 BO Ig 


9 Stat. 13 & 14 Car. II. c. 2 Stat. 21 Geo. II. c. 10. 


12. 1 Jac. II. c. 17. 3 & 4 18 Geo. III. c. 26. 


W. and Mar. c. 11. '3 Stat. 3 & 4 W. and M. c. 
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give the ſervant, and apprentice a ſettlement without 
notice , in that place wherein they ſerve the laſt 
forty days. This is meant to encourage application 
to trades, and going out to reputable ſervices. 10. 
Laſtly, che having an e/ate of one's own, and reſid- 
ing thereon ſorty days, however ſmall the value may 
be, in caſe it be acquired by act of law or of a third 


perſon, as by deſcent, gift, deviſe, c. isa ſufficient ſet- 


tlement ?: but if a man acquire it by his own act, as 


by purchaſe, (in it's popular ſenſe, in con ſideration 
of money paid) chen unleſs the conſideration ad- 


vanced, bona fide, be 3ol. it is no ſettlement for any 
longer ume, than the perſon ſhall inhabit thereon “. 
He is in no caſe removeable from his own property; 


but he ſhall not, by any trifling or fraudulent pur- 


chaſe of his own, acquire a permanent and lafiing 
ſettlement. | WE 

All perſons, not ſo ſettled, may be removed to 
their own pariſhes, on complaint of the overſeers, by 
two juſtices of the peace, if they ſhall ad;udge them 
likely to become chargeable to the pariſh, into which 
they have intruded : unleſs they are in a way of 
getting a legal ſettlement, as by having hired a houſe 
of 10. per annum, or living in an annual ſervice; 
for then they are not removeable?. And in all other 
caſes, if the pariſh to which they belong will grant 
them a certificate, acknowledging them to be Heir 
pariſhioners, they cannot be rez:oved merely becaule 
likely to become chargeable, but only when they be- 
come ad ually chargeabie 5. But ſuch certificated per- 
ſon can gain no ſettlement by any of the means 
- above-mentioned ; unleſs by renting a tenement of 
10l. per annum, or by ſerving an annual office in 


the pariſh, being legally placed therein: neither 


can an- apprentice or ſervant to ſuch certificated 
perſon gain a ſettlement by ſuch their ſervice?. . 
Theſe are the general heads of the laws relating 
to the poor, which, by the reſolutions of the courts 
4 Stat. 3&4 W. and M. c. Stat. 9 Ceo. I. c. 7. 


11. 8 & 9 W. III. c. 1e. 31 7 Salk. 472. 
Geo. II. c. II. s Stat. 8 & 9 W. III. c. 30. 


S Salk, $524. | 9 Stat. 12 Ann. c. 18. 
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of juſtice thereon within a century paft, are branch- 
ed into 4 great variety. And yet, notwithſtandin 

the pains that have been taken about them, they till 
remain very imperfect, and inadequate to the pur- 
poſes they are deſigned for: a fate, that has gene- 
rally attended moſt of our ſtatute laws, where they 
have not the foundation of the common law to build 
on. When the ſhires, the hundreds, and the tithings, 
were kept in the ſame admirable order in which they 
were diſpoſed by the great Alfred, there were no 
perſons idle, conſequently none but the impotent 
that needed relief : and the ſtatute 'of 43 Eliz. ſeems 
entirely founded on the ſame principle. But when 
this excellent ſcheme was neglected and departed 


from, we cannot but obſerve with concern, what 
miſerable ſhifts and lame expedients have from 


time to time been adopted, in order to patch up the 


flaws occaſioned by this neglect. There is not a 
more neceſſary or more certain maxim in the frame 


and conſtitution of ſociety, than that every individual 
muſt contribute his ſhare, in order to the well-being 
of the community : and ſurely they muſt be very de- 
ficient in ſound policy, who ſuffer one half of a 
pariſh to continue idle, difſolute, and unemployed; 
and at length are amazed to find, that the induſtny 
of the other half is not able to maintain the whole. 


Vol. I. 
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CHAPTER THE TENTH. 


or THE PEOPLE, wHETHER ALIENS, 
DENIZ ENS, ox NATIVES. 


Havixe in the eight preceding chapters 
treated of perſons as they ſtand in the public rela- 
tions of agi rates, I now prozeed to conſider ſuch 
perſons as fall under the denomination of the el. 
And herein all the inferior and ſubordinate mari 
trates, treated of in the laſt chapter, are included. 
The firſt and moſt obvious diviſion of the peon!s 
is into aliens and natural-born ſubjects. Naturzl- 
born ſubjects are ſuch. as are born within the domi- 
nions df the crown of England; that is, within che 
lig:ance, or as it is generally called, the allegiance 
of che king: and aliens, ſuch as are born out of i. 
Allegiance is the tie, or Agamen, which binds the 
ſubject to the king, in return for that protection 
which the king affords the ſubject. The thing itſel, 
or ſubſtantial part of it, is founded in reaſon and 
the nature of government; the name and the form 
are derived to us from our Gothic anceſtors. Under 
the feodal ſyſtem, every owner of lands held them in 
ſubjection to ſome ſuperior or lord, from whom or 
whoſe anceſtors the tenant or vaſal had received 
them: and there was a mutual truſt or confidence 
ſubſiſling between the lord and vaſal, that the lord 
ſlould protect che vaſal in the enjoyment of the ter- 


ritory he had granted him, and, on the other hand, 


that the vaſal ſhould be faithful to the lord and ce— 
fend him agaiaft all his encmics. , This obligaue 
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on the part of the vaſal was called his Adelitas or 
fealty; and an oath of fealty was required, by the 
ſeodal law, to be taken by all tenants to their land- 
lord, which is couched in almoſt che ſame terms as 
our ancient oath of allegiance * ; except that in the 
| uſual oath of fealty there was frequently a ſaving or 
exception of the faith due to a ſuperior lord by 
name, under whom the landlord himſelf was per- 
haps only a tenant or vaſal. But when the acknow- 
lelgment was made to the abſolute ſuperior himſelf, 
who was vaſal to no man, it was no longer called 
the oath of fealty, but the oath of allegiance; and 
therein the tenant ſwore to bear faith to his ſove- 
eign lord, in oppoſition to all men, without any 
ſaving or exception: “ contra omnes homines fidelita- 
tm fecit*.” Land held by this exalted ſpecies of 
fealty was called feudum ligium, a liege fee; the vaſa's 
bomines ligii, or liege men; and the ſovereign their 
domninus ligius, or liege lord. And when ſovereign 
princes did homage to each other, for lands held 
under their reſpective ſovereignties, a diſtinction was 
always made between /imple homage, which was only 
an acknowledgement of tenure 3; and liege homage, 
which included the fealty before- mentioned, and the 
fervices conſequent upon it. Thus when our Ed- 
ward III, in 1329, did homage to Philip VI. of 
France, for his ducal dominions on that continent, 
it was warmly diſputed of what ſpecies the homage 
was to be, whether Liege or ſimple. homage *. But 
wth us in England, it becoming a ſettled principle cf 
tenure, that af lands in the kingdom are holden cf 
the king as their ſovereign and lord paramount, r.0 
oath but that of fealty couid ever be taken to in- 
ferior lords, and the oath of allegiance was neceſ- 

larily confined to.the perſon of the king alone. By 
an eaſy analogy the term of allegiance was ſoon 
ry to ſignify all other engagements, which are 
due from ſubjects to their prince, as well as thoſe. 


1 2 Feud. 5, 6, 7. 4 2 Carte. 401. Mod. Um 
? 2 Feud. 99. Hiſt. xxiii. 420. © 
Rep. Calvin's caſe. 7. N 
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dutics which were ſimply and merely territorial 


Ard the oath of allegiance, as adminiſtered for up- 
wards of fix hundred years*, contained a promiſe 


* to be true and faithful to the king and his heirs, - 


and truth and faith to bear of life and limb and 
** terrene honour, and not to know or hear of any 
** 11] or damage intended him, without defendin 
him therefrom.” Upon which fir Matthew Hale! 
makes this remark ; that it was ſhort and plain, not 
entangled with long or intricate clauſes or declarz- 
tions, and yet is comprehenſive of the whole duy 
from the ſubject to his ſovereign. But at the revo- 


lutjon, the terms of this oath being thought perhary 


to favour too much the notion of non-refiſtance, 
the preſent form was introduced by the convention 
parliament, which is more general and indeterminate 


than the former; the ſubject only promiſing * that 


„he will be faichful and bear true allegiance to the 
© bing,” without mentioning * his heirs,” or ſpe- 
cifying in the leaſt wherein that allegiance conſiſts 
The oath of ſupremacy is principally calculated az 
a renunciation cf the pope's pretended authority; 
and the oath of abjuration, introduced in the reign 
of king William”, very amply ſupplies the looſe and 
general texture of the oath of allegiance; it recog- 
nizing the right of his majeſty, derived under the 
act of ſettlement; engaging to ſupport him to the 
utmoſt of the juror's power; promiſing to diſcloſe 
all traiterous conſpiracies againſt him; and expreisly 
renouncing any claim of the deſcendants of the late 

retender, in as clear and explicit terms as the 
Englith language can furniſh. This oath mult be 
taken by all perſons in any office, truſt, or employ- 
ment; and may be tendered by two Juſtices of the 
peace to any perſon, whom they ſhall ſuſpect of dil- 
| affeftian ?. And the oath of allegiance may be ten- 
deredꝰ to all perſons above the age of twelve years, 


s Mirror. c. 3. F. 35. Fleta. 8 Stat. 1 Geo. I. c. 13. 6 
3. 16. Britton. c. 29. 7 Rep. Geo. III. c. 53. 
Calvin's cle. 6. 25 9 2 Inſt. 121. 1 Hate p. 
. C. 64. | 
s Stat. 13 W. IU. c. 6. 
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whether natives, denize s, or aliens, either in the 
-ourt-lect of the manor, or in the ſheriff's tourn, 
which is the court-leet of the county. 1 
But, beſides thei? expreſs engagements, the law 
iſ} holds that there is an implied, original, and 
irual allegiance, owing from every ſubject to his 
1:reign, antecedently to any expreſs promiſe; and 


ithouzh the ſubject never ſwore any faith or allegt- 


ace in form. For as the king, by the very deſcent 
of the crown, is fully inveſted with all the rights 


and bound to al! the duties of ſovereignty, before 


is coronation ; 1o the ſubject is bound to his prince 
ban intrinſic allegiance, before the ſuper-1aduc- 
ion of thoſe outward bonds of oath, homage, and 


falty; which were only inſtituted to remind the 


ſujet of this his previous duty, and for the better 


{curing it's performances. The for.nal profeſſion 


therefore, or oath of ſubjection, is nothing more 
man à declaration in words of what was before im- 


died in law. Which occaſions fir Edward Coke 


ery juſtly to obſerve *, that “ all ſubjects are equal- 
* |; bounden to their allegiance, as if they had taken 


* the oath; beraulſe it is written by the finger of 


* the law in their hearts, and the taking of the cor- 
„ poral oath is but an outward declaration of the 


„ame.“ The ſanction of an oath, it is true, in 


ale of violation of duty, makes the guilt ſtill more 
xcumulated, by ſuperadding perjury to treaſon : but 
t does not increaſe the civi! obligation to loyalty ; 
t only ſtrengthens the ſocial tie by uniting it with 
lat of religion. | 

Allegiance, both expreſs and implied, is however 
aſinguiſhed by the law into two ſorts or ſpecies, 
ine one natural, che other local; the former being 


ul perpetual, the latter temporary. Natural aile- 


kane 18 ſuch as is due from all men born within 
de £17 7's domi jonas immediately upon their birth“. 
kor, nametliately upon their birth, they are under 


de Eing's protection; at a time too, when (during 


* 


I Hal. P. C. 61; 2 7 Re 71 
2 Int, 121. | | l 


* 
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| their infancy) they are incapable of protecting then. 
ſelves. Natural allegiance is therefore a debt of 
gratitude ; which cannot be forfeited, cancelled, or 
altered, by any change of time, place, or circyn. 
Rance, nor by any thing but the united concurrence 
of the legiſlature 3. An Engliſhman who remores 
to France, or to China, owes the ſame allegiance ty 
the king of England there as at home, and twenty 
years hence as well as now. For it is a principle of 
univerſal law“, that the natural born ſubject of one 
prince cannot by any act of his own, no, not by 
ſpwearing allegiance to another, put off or diſcharge 
his natural w to the former: for this na- 
tural allegiance was intrinſic, and primitive, and 
antecedent to the other; and cannot be deveſted 
without the concurrent act of that prince to whom 
it was firſt due. Indeed the natural- born ſubject of 
one prince, to whom he owes allegiance, may be 
entangled by ſubjecting himſelf abſolutely to an- 
other: but it is his own act that brings him into 
theſe ſtraits and difficulties, of owing ſervice to two 
maſters; and it is unreaſonable that, by ſuch volun- 
tary act of. his own, he ſhould be able at pleaſureto 
unlooſe thoſe bands, by which he is connected to bis 
natural prince. | | 
Local allegiance is ſuch as is due from an alien, 
or ſtranger born, for ſo long time as he continucs 
within the king's dominion and protection“: anc it 
eeaſes, the inſtant ſuch ſtranger transfers himle: 
from this kingdom to another. Natural allegiance 
is therefore perpetual, and local temporary oniy: 
and that for this reaſon, evidently founded upon the 
rature of government; that allegiance is a debt die 
from the ſubject, upon an implied contract with tie 
prince, that ſo long as the oue affords protection, 1s 
long the other will demean himſelf faithfully. A 
therefore the prince is always under a conſtant tit 
to protect his natural-born 1 at all times 
and in all countries, for this reaſon their allegiance 
due to him is equally univerſal and permanent. Bu 


2 P. Wms. 124. 5 7 Rep. 6 
4 1 Hal. P. C. 68. 


a * 
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on the other hand, as the prince affords his protec- 
tion to an alien, only during his reſidence in this 
realm, the allegiance of an alien is confined (in 
point of time) to the duration of ſuch his reſidence, 
and (in point of locality) to the dominions of che 
Britiſh empire. From which conſideration fir Mat- 
thew Hale * deduces this conſequence, that though 
there be an uſurper of the crown, yet it is treaſon 
for any ſubject, While the uſurper is in full poſ- 
ſeſſion of the ſovereignty, to practice any thing 
againſt his crown and dignity : wherefore, although 
the true prince regain the ſovereignty, yet ſuch at- 
tempts againſt the uſurper ee in defence or aid 
of the rightful king) have been afterwards puniſhed 
with death; becauſe of the breach of that temporary 
allegiance, which was due to him as king de fafo. 
And upon this footing, after Edward IV recovered 
the crown, which had been long detained from his 
houſe by the line of Lancaſter, treaſons committed 
againſt Henry VI, were capitally puniſhed ; though 
Henry had been declared an uſurper by parha- 
ment. | 

This oath of allegiance, or rather the allegiance 
Itſelf, is held to be applicable not only to the politi- 
cal capacity of the king, or regal office, but to his 
natural perſon, and blood-royal: and for the miſap- 
_ plication of their ance, viz. to the regal ca- 

pacity or crown, excluſive of the perſon of the king, 
- were the Spenſers baniſhed in the reign of Edward 
IT”. And from hence aroſe that principle of per- 
ſonal attachment, and affectionate loyalty, which 
induced our forefathers, (and, if occaſion required, 
- would doubtleſs induce their ſons) to hazard all that 
was dear to them, life, fortune, and family, in de- 
ſence and ſupport of their liege lord and ſovereign. 

This allegiance then, both expreſs and implied, 
is the duty of all the king's ſubjects, under the diſ- 
Unctions here laid down, of local and temporary, 
or univerſal and perpetual. Their rights are alſ$ 
diſtinguiſnable by the ſame criterions of time and 


6 x Hal P. c. (o. 21 Hat. P. C. 67. 
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locality ; natural-born ſubjects having a great va- 
riay of rights, which they acquire by being born 


within the king's ligeance, and can never forfeit by 
ary diſtance of place or time, but only by their 


own miſbehaviour: the expianation of which rights 
is the principal iubject of the two firſt books of 


theſe commentaries. The ſame is alfo in ſome de- 
gree the caſe of aliens; though their rights arc 


much more circumſcribed, being acquired only by 


reſidence here, and loſt whenever they remove. I 
ſhall however here endeavour to chaik out ſome of 
the principal lines, whereby they are diſtinguiſhed 
from natives, deſcending to farther particulars when 
they come in courſe. | | 1 

An alien born may purchaſe lands, or other 
eſtates: but not for his own uſe; for the kiag is 
thereupon entitied to them 3. If an alien couid ac- 
quire a permanent property in lands, he muſt owe 
an allegiance, equally permanent with that pro- 
perty, to the king of England; which would pro- 


babiy be inconſiſtent with that, which he owes to 


his own natural liege lord: beſides that thereby the 
nation might in time be ſubject to foreign influence, 
and feel man) other inconveniences. Wherefore by 
the di il law ſuch contracts were alſo made void“: 
but che prince had no fuch advantage of forfeiture 
thereby, as with us in England. Among other rea- 
ſons, which might be given for our conſtitution, it 
ſeems to be intended by way of puniſhment tor the 


alien's preſumption, in attempting to acquire any 


landed property: for the vendor is not affected by 
it, he 5% 98 reſigned his right, and reccived an 
equivalent in exchange. Yet an alien may acquire 
a property in goods, money, and other pertonal 
eſtate, or may hire a houſe for his habitation * : for 
periona! eſtate is of a tranſitory and moveable na- 


ture and, beſides, this indulgence to ftrangers is 


neceſſar/ for the advancement of trade. Aliens alſo 
may trade as freely as other people; only they are 


8 Co. Lit. 2. © - Rep. 17. 
Cod. l. 11 tit. 55. 1 | 
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ſubject to certain higher duties at the cuſtom-houſe : 
and there are alſo ſome obſolete ſtatutes of Henry 
VIII, prohibiting alien artificers to work for them- 
ſelves in this kingdom; but it is generally held that 
they were virtually repealed by ſtatute 5 Eliz. c. 7. 
Alſo an alien may bring an action concerning per- 
ſonal property, and may make a will, and diſpoſe of 
his perſonal eſtate * : not as it is in France, where the 
king at the death of an alien is entitled to all he is 
worth, by the droit d'aubaine or jus albinatus *, unleſs 
he has a peculiar exemption. When I mention 
theſe rights of an alien, I muſt be underſtood of 
alien friends only, or ſuch whoſe countries are in 
peace with ours; for alien-enemies have no' rights, 
no privileges, unleſs by the king's ſpecial favour, 
during the time of war. 


When I ſay, that an alien is one who is born 


out of the king's dominions, or allegiance, this alſo 
muſt be underſtood with ſome reſtrictions. The 
common law indeed ſtood abſolutely fo; with only 
a very few exceptions: ſo that a particular act of 


arliament became neceſſary after the reſtoration 3, 
* 5 


« for the naturalization of children of his majeſty's 
* Englith ſubjects, born in foreign countries during 
* the late troubles.” And this maxim of the law 
proceeded __ a general principle, that every man 
owes natura 

not owe to ſuch allegiances, or ſerve two maſters, 
at once. Yet the children of the king's embaſſadors 
born abroad were always held to be natural ſub- 
jets * : for as the father, though in a foreign coun- 


try, owes not even a local allegiance to the prince 
to whom he is ſent; ſo, with regard to the ſon alſo, 


he was held (by a kind of poſtliminium) to be born 
under the king of England's allegiance, repreſented 
by his father, the ambaſſador. To encourage alſo 
foreign commerce, it was enacted by ſtatute 25 Edw. 


III. ſt. 2. that all children born abroad, provided 


1 Lutw. 34. 3 Stat. 29 Car, II. c. 6. 
> A word derived from alibi 4 7 Rep. 18. | 
raus. Spelm. Gl. 24. | 


allegiance where he is born, and can- 
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both their parents were at the time of his birth in 
allegiance to the king, and the mother had paſſe 
the {eas by her huſband's conſent, might inherit as if 


born in England: and accordingly it hath been ſo 


adjudged in behalf of merchants*. But by ſeveral 


more modern ſtatutes © theſe reſtrictions are ſtill 


farther taken off: ſo that all children, born out of. 


the king's ligeance, whoſe fathers (or grandfather; by 
the father's ſide) were natural-born ſubjects, are noy 


_ deemed to be natural-born ſubjects themſelves, to all 
intents and purpoſes; unleſs their ſaid anceſtors were 


attainted, or baniſhed beyond ſea, for high treaſon; 
or were at the birth of ſuch children in the ſervice of 
a prince at enmity with Great Britain. Yet the 
grandchildren of ſuch anceſtors ſhall not be privi- 


leged in reſpect of the alien's duty, except they be 


Proteſtants, and actually reſide within the reaim; 
nor ſhall be enabled to claim any eftate or intereſt, 
unleſs the claim be made within five years after the 
' ſame thall accrue. | | | 

The children of aliens, born here in England, 
are, generally E natural- born ſubjects, and 


entitled to all the privileges of ſuch. In which the 


conſtitution of France differs from ours; for there, 


by their jus allinatus, if a child be born of foreign 


parents, it is an alien 7. | 

A denizen is an alien born, but who has obtained 
ex donation? regis letters patent to make him an En- 
gaſh ſubject : a high and incommunicable branch or 
the royal prerogatives. A denizen is in a kind of 
middle ſtate, between an alien and natural-born 
ſubject, and partakes of both of them. He may 
take lands by purchaſe or deviſe, which an alien 
may not; but cannot take by inheritance? : for his 
parent, through whom he muſt claim, being an 
alien, had no 1nheritable blood; and therefore could 
convey none to the ſon. And, upon a like defect ot 


S Cro. Car. 601. Mar. 9119. 7 Jenk. Cent. 3. cites trec- 
Jenk. Cent. 3. | ſure franguis. 312. 
0 5 And. © 5--4 Geo. 11. s 7 Rep. Calvin's caſe. 25- 
c. 21. and 13 Cev. III. c. 21. 9 11 Rep. 67. 
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hereditary blood, che iſſue of a denizen, born before deni- 


zation, cannot inherit to him; but his iſſue born after, 


may. A denizen 1s not excuſed from paying the 


alien's duty, and ſome other mercantile burthens. 
And no denizen can be of. the privy council, or 
either houſe of parliament, or have any office of 
truſt, civil or military, or be capable of any grant 
of lands, &c. from the crown ?. - 


Naturalization cannot be performed but by act of 
parliament: for by this an alien is put in exactly 


the ſame ſtate as if he had been born in the king's 
ligeance; except only that he is incapable, as well as 
a denizen, of being a member of the privy council, 
or parliament, holding offices, grants, &c 3. No 
bill for naturalization. can be received in either houſe 
of parliament, without ſuch diſabling clauſe in it“: 
nor without a clauſe diſabling the perſon from ob- 
taining any immunity 1n trade thereby, in any fo- 


reign country; unleſs he ſhall have reſided in Britain 


for ſeven years next after the commencement of the 
ſeſſion in which he is naturalized 5, neither can any 
perſon be naturalized or reſtored in blood, unleſs he 


hath received the ſacrament of the lord's ſupper 


within one month before the bringing in of the bill: 
and unleſs he alſo takes the oaths of allegiance and 
ſupremacy in the preſence of the parliament*®. But 
theſe proviſions have been uſually diſpenſed with by 
ſpecial acts of parliament, previous to bills of natu- 


ralization of any foreign princes or princeſſes”, | 


| Theſe are the principal diſtinctions between _— | 


denizens, and natives: diſtinctions, which it hat 
been frequently endeavoured ſince the commence- 
ment of this century to lay almoſt totally aſide, by 
one general naturalization- act for all foreign pro- 
teſtants. An attempt which was once carried into 
execution by the ſtatute 7 Ann. c. 5. but this, aſter 


Co. Litt. $8. Vaugh. 28 ö. 5 Stat. 14 Geo. III. c. 84. 
a C 6. $: © at 7 Jac EE 
Stat. aa W. III. ©. 2. 7 Stat. 4 Ann. c. 1. 7 Geo. 


3 Rid. I. c. 43-9 Geo. I. c. 24 4 
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three years experience of it, was repealed by the 
ſtatute 10 Ann. c. 5. except one clauſe, which waz 
Juſt now mentioned, for naturalizing the children of 

ngiiſh parents born abroad. However, every fo- 
reign ſeaman, who in time of war ſerves two years 
on board an Engliſh ſhip by virtue of the king's 
proclamation, is if/o fafo naturalized under the like 
reſtrictions as in ſtatute 12 W. III. c. 2.*; and all 
foreign proteſtants, and Jews, upon their reſiding 
ſeven years in any of the American colonies, with- 
out being abſent above two months at a time, and 
all foreign proteſtanis ſervir q two years in a military 
capacity there, or being three years employed 1n the 
whale fiſhery, without afterward abſenting them- 
ſelves from the king's dominions for more . Bs one 
| year, and none of them falling within the incapa- 
cities declared by ſtatute 4 Geo. II. c. 21. ſhall be 
{upon rr the oaths of allegiance and abjura- 
tion, or in ſome caſes, an affirmation to the ſame 
effect) naturalized to all intents and purpoles, as if 
they had been born in this kingdom ; except as to 
fitting in parliament or in the privy councal, and 
holding offices or nts of lands, Cc. from the 

own within the "xa of Great Britain or 
Ireland ?. They therefore are admiſfible to all other 
e which proteſtants or 2 horn in this 

ingdom are entitled to. What t 
with reſpect to Jews“ in particular, was the ſubject 
of very high debates about the time of the famous 
Jew- bill“; which enables all Jews to prefer bills 
of naturalization in parliament, without receiving 
the ſacrament, as ordained by ſtatute + Jac. I. It 
is not — to revive this controverſy again; 
for the act lived only a few months, and was then 
repealed * ; therefore peace be now to it's manes. 


8 Stat. 13 Geo. II. c. 3. ment in 3 Edw. I. may be 
9 Stat. 13 Geo. II. c. 7. 20 ſound in Prynne's demur rer, and 
Geo. II. c. 44. 22 Geo. II. c. in Molloy de jure maritims. b. 


45. 2 Geo. III. c. 25. 13 Geo. 3. c. 6. | 
NI. c. 25. | Stat. 26 Geo. II. c. 26. 


o A pretty accurate account 2 Stat. 27 Geo, II. c. 
of the Jews till their baniſh . / 
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Tur people, whether aliens, denizens, or natu- 
nal · born ſubjects are diviſible into two kinds; the 
clergy and Jaity: che clergy, comprehending all 

rlons in holy orders, and in eccleſiaſtical offices, 


vill be the ſubject of the following chapter. 


This venerable body of men, being ſeparate and 
ſet apart from the reſt of the people, in order to at- 
end the more cloſely to the ſervize of almighty God, 
have thereupon large privileges allowed them by your 


municipal laws: and had formerly much greater, 
which were abridged at the time of the reforma!ion 
on account of the ill uſe which the popiſh clergy 
had endeavoured to make of them. For, the lays 
having exempted them from almoſt every perſonal 
duty, they attempted a total exemption from every 
ſecular tie. But it is obſerved by fir Edward Coke“, 
that, as the overflowing of waters doth many times 
make the river to loſe it's proper channel, ſo in times 
palt eccleſiaſtical perſons, ſeeking to extend their 


liberties beyond their true bounds, either loſt or enjoy- 


ed not thoſe which of right belonged to them. The 
perſonal exemptions do indeed for the moſt part con- 
unue. A clergyman cannot be compelled to ſerve on 
a jury, nor to appear at a court-leet or view of frank 
pledge; which almoſt every other perſon 1s obliged to 
do“: but if a layman is ſummoned on a jury, and 


| 2 Init. 4. 2 F. N. B. 160. 2 Latt, 4+ 
Vol. I. | LI . 
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before the trial takes orders, he ſhall notwithſtanding 

appear and beſworn 3. Neither can he be choſen to any 
temporal office; as bailiff, reeve, conſtable, or the 
like: in regard of his own continual attendance on 
the ſacred function . During his attendance on di. 
vine ſervice he is privileged from arreſts in civi 
ſuits*. In caſes alſo of felony, a clerk in order; 
ſhall have benefit of his clergy, without being brand. 
ed in the hand; and may likewiſe have it more than 


once: in both which particulars he is diſtinguiſhed. 


from a layman®*. But as they have their privileges, 
ſo alſo they have their diſabilities, on account of 
their ſpiritual avocations. Clergymen, we hare 
ſeen ?, are incapable of ſitting in the houſe of com- 
mons; and by ſtatute 21 Hen. VIII. e. 13. are not 
(in general) allowed to take any lands or tenement 
to farm, upon pain of 10. per month, and total 
avoidance of the leaſe; nor upon like pain to keep 
any tanhouſe or brewhouſe; nor fhall engage in 
any manner of trade, nor fell any merchandize, 
under forfeiture of the treble value. Which prohibi- 
tion is conſonant to the canon law. 

In the frame and conſtitution of ecclefiaſtical po- 
lity there are divers ranks and degrees: which 1 ſhall 
conſider in their reſpective order, merely as they are 
taken notice of by the ſecular laws of England; 
without intermeddling with the canons and conſtitu- 
tions, by which the clergy have bound themſelves. 
And under each diviſion I ſhall conſider, 1. The 
method of their appointment; 2. Their rights and 
duties; and 3. The manner wherein their character 
or office may ceaſe. | 1 HM 

I. An arch-biſhop or biſhop is elected by the chap- 
ter of his 3 church, by virtue of a licence 
from the crown. Election was, in very early times, 
the uſual mode of elevation to the epiſcopal chair 
- througbout all chriſtendom; and this was promiſcu- 


3 4 Leon. 190. 6 2 Inſt. 637. Stat. 4 Hen: 
4 Finch. L. 88. VII. c. 13. & 1 Edw. VI. e 
s Stat. 50 Edw. III. c. 5 12. 

1 Ric. II. . 16. F page 189. 
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ouſly performed by the laity as well as the clergy * . 


ll at length it becoming tumultuous, the emperors 
and other ſovereigns of h | 
Furope took the appointment in ſome degree into 
their own hands; by reſerving to themſelves the right 
of confirming theſe elections, and of granting in- 
reſtiture of the temporalties, which now began al- 


moſt univerſally to be annexed to this ſpiritual dig- 


ity ; without which confirmation and inveſtiture, the 
elected biſhop could neither be conſecrated nor re- 
ceive any ſecular profits. This right was acknow- 
edged in the emperor. Charlemagne, 4. D. 773, by 
pope Hadrian I, and the council of Lateran ?, and 
univerſally exerciſed by other chriſtian princes : but 
the policy of the court of Rome at the ſame time be- 


gan by degrees to exclude the laity from any thare in 


theſe elections, and to confine them whoi:y to the 
clergy, which at length was completely effected ; the 
mere form of election appearing to the people to be 
a thing of little conſequence, while the crown was 
in poſſeſſion of an abfolute negative, which was 
Y aimolt equivalent to a direct right of nomination. 


Hence the right of appointing to biſhopricks is ſaid 


to have been in the crown of England“ (as well as 
other kingdoms in Europe) even in the Saxon times; 


becauſe the rights of confirmation and inveſtiturs 
were in effect (though not 12 form) a right of com- 


plete donation *. But when, by length of time, the 
cuſtom of making elections by the clergy only was 
fully eſtabliſlicd, the popes began to except to the 
uſual method of granting theſe. inveſtitures, which 
was her annulum et baculum, by the prince's dalivering 
to the prelate a ring, and paſtorai ſtaff or croſier; 


, fer clerum et populums. © omnes dignitates tam ef*/copoe 
Pam. 25. 2 Roll. Rep. 102. rum, quam abbatum, per an- 

Faris. A. D. 1055. % nulum et baculum regis curia 

9 Decret, 1 diſt. 63. c. 22. pro ſua complacentia cor fere- 

„„ ( Bat. Penes clericos et me- 
. " * Nulla electio prælatorum nachos fuit electio, ſed electum a 

(ſunt werba Ingulphi) erat rege peſtulabant. Selden. Fan. 
« : g | : 

nere Aber et canonicaz ſed Angl.l. 1. F. 37. 
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pretending, that this was an encroachment on the 
church's authority, and an attempt by theſe ſymbols 
to confer a ſpiritual juriſdiction; and pope Gregory 
VII, towards the cloſe of the eleventh century, pub. 
liſted a bulle of excommunication againſt all princes 
who ſhould dare io confer inveltitures, and all pre- 
lates who ſhould venture to receive them *. This was 
a bold ep towards effecting the plan then adopted 


by the Roman fee, of rendering the clergy entirely - 


independant of the civil authority: and long and 
eager were the conteſts occaſioned by this papal claim, 
But at length, when the emperor Henry V agreed to 
remove all ſuſpicion of encroachment on the fpiritual 


character, by conferring inveſtitures for the ſuture per 
ſcepirum and not per annulum et baculum ; and when the 


kings of England and France conſented alto to aller 


the form in their kingdoms, and receive only homage 


from the biſhops for their temporalties, inſtead of 


inveſting them by the ring and croſier; the court of 


Rome found it prudent to ſuſpend for a while it's other 


pretenſions 3. 


This conceſhon was obtained from king Henry tle 
firſt in England, by means of that obſtinate and ar- 
rogant prelate, arch-biſhop Anſelm “. but king John 
(about a century afterwards) in order to obtain the 
protection of the pope againſt his diſcontented ba- 
rons, was alſo prevailed upon to give up by a charter, 
to all the monaſteries and cathedrals in the kingdom, 
the free right of electing their prelates, whether ab- 
bots or biſliops: reſerving only to the crown the cul- 
tody of the temporaities duriag the vacancy; \the 
form of granting a licence to elect, (which is the 


5 n oe of our conge d' eflire) on refuſal whereof the 


electors might proceed without it; aud the right of 
approbation afterwards, which was nct to be denitd 
without a reaſonable and lawful cauſes. This grant 
was expreſsly recognized and confirmed in king John“ 


hs Dower, 2 car ſ. 16. ga. 7. * M. Paris. A. D. 117: 
c. 12. & 13. 5 M. Paris. A. D. 123141 
3 Mod. Un. H.ſt. xxv. 363. Raym. Fyed. 158. 
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magna carta ©, and was again eſtabliſhed by ſtatute 
25 Edw. III. ft. 6. F. 3. ö ; 

But by ſtatute 25 Hen. VIII. c. 20. the ancient 
right of nomination was, in effect reſtored to the 
crown : it being enacted that, at every future avoid- | 
ance of a biſhoprick, the king may ſend the dean 
and chapter his uſual licence to proceed to election; 
which is always to be accompanied with a letter miſ- 
fire from the king, containing the name of the per- 
ſon whom he would have them elect: and, if the dean 
and chapter delay their election above twelve days, the 
nomination ſhall devolve to the king, who may by let- 
ters patent appoint ſuch perſon as he pleaſes. This elec- 
tion or nomination, if it be of a biſhop, muſt be ſig- 
ified by the king's letters patent to the arch · biſſiop of 
the province; if it be of an arch-biſhop, to the 
other arch-biſhop and two biſhops, or to four biſhops; 
requiring them to confirm, inveſt, and conſecrate the 
perſon ſo elected: which they are bound to perform 
immediately, without any application to the ſee of 
Rome. After which the biſhop elect ſhall ſue to the 
king for his temporalties, ſhall make oath to the 
* e none other, and ſhall take reſtitution of his 

ar poſſeſſions out of the king's hands only. And 
if ſuch dean and chapter do not elect in the-manner 
by this act appointed, or if ſuch arch-biſhop or biſhop 
do refuſe to confirm, inveſt, and conſecrate ſueh bi- 
ſhop elect, they ſhall incur all the penalties of a præ- 
munire, | q ' 

An arch · biſtop is the chief of the clergy in a whole 
province; and has the inſpection of the biſhops of 
that province, as well as of the inferior clergy, and 
may deprive them on notorious cauſe?. The arch- 
biſhop has alſo his own dioceſe, wherein he exer- 
cies epiſcopal juriſdiction; as in his provinee he ex- 
erciſes archiepiſcopal. As arch biſhop, he, upon re- 
capt of the Ling writ, calls the biſhops and clergy 
of his province to meet in convocation : but without 
the king's writ he cannot affemble them?. To him 
all appeals are made from inferior juriſdictions within 


: 6 cap. 1. edit. Oxon. 1 1 4 Ing. 2 * 
Lord Raym. 541. * r 8 
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his province; and, as an appeal lies from the biſhopsia 
perſon to him in perſon, 1o it alſo lies from the conſiſ. 
tory courts of each dioceſe to his archiepiſcopal court, 
During the vacancy of any ſee in his province, he i, 
guardian of the ſpiritualties thereof, as the king is of the 
temporalties; and he executes all eccleſiaſtical juriſdic. 
tion therein. If an archiepiſcopal ſee be vacant, the 
dean and chapter are the ſpirnual guardians, ever 
ſince the office of prior of Canterbury was aboliſhed 
at the reformation 9. The arch-biſhop is entitled to 
preſent by lapſe to all the ecclefiaſtical livings in the 
diſpoſal of his dioceſan biſhops, if not filled within 
fix months. And the arch-biſhop has a cuſtomary 
prerogative, when a biſhop is conſecrated by him, to 
name a clerk or chaplain of his own to be provided 
for by ſuch ſuffragan biſhop; in lieu of which it is 
now uſual for the biſhop to make over by deed 10 
the arch-biſhop, his executors and aſſigns, the next 
preſentation of ſuch dignity or benefice in the bi- 
thop's diſpoſal within that ſee, as the arch-biſhop 
himſelf ſhall chooſe; which is therefore called his 
option o: which options are only binding on the bi- 
| ſhop himſelf who grants them, and not on his ſuc- 
ceſſors. The prerogative itſelf ſeems to be derived 
from the legatine power formerly annexed by the 
| Popes to the metropolitan of Canterbury *. And 
we may add, that the papal claim itſelf (like moſt 
| Others of that encroaching ſee) was probably ſet up 
in imitation of the imperial prerogative called prine 
or primariæ freces © x Apr the emperor exerciſe, 
and hath immemorially exerciſed *, a right of nam- 
ing to the firft prebend that becomes vacant after his 
acceſſion in every church of the empire 3. A right, 
that was alſo exerciſed by the crown of England in 
the reign of Edward 1“; and which probably gave 
2 Roll. Abr. 22. de Irard perfronem ) 

8 CowePs interp. tit. option. ad preces * 

z Sherlock of options. 1. conceſfit, de caters ſolvat ; u dt 

2 Goldaſt. conflict. imper. tom. from ma ecclefln vacatura de cu. 
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| riſe to the royal corodies which were mentioned in a 
former chapters. It is likewiſe the privilege, by 
cuſtom, of the arch-biſhop of Canterbury, to crown 
the kings and queens of this kingdom. And he hath 
alſo by the ſtatute 25 Hen. VIII. c. 21. the power of 
granting diſpenſations in any caſe, not contrary to 


the holy ſcriptures and the law of God, where the 


pe uſed formerly to grant them: which is the 


foundation of his granting ſpecial licences, to marry 
at any place or time, to hold two livings, and the 
Hike: and on this alſo is founded the right he exerciſes 
of conferriag degrees, in prejudice of the two uni- 
verſities. 5. | 

The power and authority of a biſhop, - beſides the 
adminiſtration of certain holy ordinances peculiar to 


that ſacred order, conſiſt principally in inſpecting 


the manners of the people and clergy, and puniſhing 


them in order to reformation, by eccleſiaſtical cen- 
ſures. To this purpoſe he has ſeveral courts under 


him, and may viſit at pleaſure every part of his dio- 
ceſe. His chancellor is appointed to held his courts 
for him, and to aſſiſt him in matters of eccleſiaſtical 
law; who, as well as all other eccleſiaſtical officers, 
if lay or married, muſt be a doctor of the civil law, 


ſo created in ſome univerſity”. It is alſo the buſineſs 


of a biſhop to inſtitute, and to direct induction, to 
all eccleſiaſtical livings in his dioceſe. | 
Archbiſhopricks and biſhopricks may become void 
by death, deprivation for any very groſs and notori- 
ous crime, and alſo by reſignation. All reſignations 
muſt be made to ſome ſuperior ®.f Therefore a bi- 
ſhop muft reſign to his metropolitan; but the arch- 
biſhop can reſign to none but the king himſelf. 
II. A dean and chapter are the council of the bi- 
ſhop, to aſſiſt him with their advice in affairs of 
religion, and alſo in the temporal concerns of his 
ſee?, When che reft of the clergy were ſettled in 


ed. 8. page 295. 5 OC cad fan. © 


See the biſhop of Cheſter's 9 3 Rep. 75. Co. Litt. reg. 
caſe. Oxon. —_ 300. : | IO wy ; 
Stat. 37 Hen. VIII. c. 17. os 
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che, ſereral pariſhes of each dioceſe (as hath formerly 


been mentioned) theſe were reſerved for the celebra- 
tion of divine ſervice in the biſhop's own cathedral; 
and the chief of them, who preſided over the reſt, 
obtained the name of decanus or dean, being proba- 
| bly at firſt appointed to ſuperintend ten - canons or 
prebendaries. | 


* 


All ancient deans are elected by the chapter, by 


conge d' ejlire from the king, and letters miſſive of 
recommendation; in the ſame manner as biſhops: 
but in thoſe chapters, that were founded by Henry 
VIII out of the ſpoils of the diſſolved monaſteries, 


the deanery is donative, and the inſtallation merely 


by the king's letters patent *. The chapter, conſiſting . 


of canons or prebendaries, are ſometimes appointed 

by the king, ſometimes by the biſhop, and ſome- 
times elected by each other. CIR: 
The dean and chapter are, as was before obſerved, 
the nominal eleftors of a biſhop. The biſhop is 

their ordinary and immediate ſuperior; and has, ge- 
- nerally ſpeaking, the power br viſiting them, and 
correcting their exceſſes and enormities. They had 
alſo ta check on the biſhop at common law: for till 
the ſtatute 32 Hen. VIIL. c. 28. his grant or leaſe 


would not have bound his ſucceſſors, unleſs confirm- 


et by the dean and chapter“. 
Deaneries and prebends may become void, like a 
biſhoprick, by death, by deprivation, or by reſigna- 
tion to either the king or the biſhop 3. Alſo I may 
here mention, once for all, that if a dean, preben- 
dary, or other ſpiritual perſon be made a biſhop, all 
the preferments. of which he was before poſſeſſed are 
void; and the king may preſent to them in right of 


his prerogative royal. But they are not void by the 


election, but only by the conſecration +. 


IH. An arch-deacon hath an eccleſiaſtical juriſ- | 


dition, immediately ſubordinate to the biſhop, 


© page 114, 115. Bio. Abr. .. preſentatien 
1 Gibf. cod. 173. 23. 61. Cro. Eliz. 542. 790. 2 


2 Co. Lit. 103. | Roll. Abr. 352, 4 Mod. 200. 


3 Plowd. 498. Salk. 137. 
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throughout the whole of his dioceſe, or in fome par- 
ticular part of it. He is uſually appointed by the 


biſhop himſelf; and hath a kind of epiſcopal autho- 
rity, originally derived from the biſhop, but now in- 
dependent and diſtinct from his5. He therefore viſits 


the clergy ; and has his ſeparate court for puniſhment 


of offenders by ſpiritual cenſures, and for hearing all 
other cauſes of eccleſiaſtical cognizance. 

IV. The rural deans are very ancient officers of 
the church“, but almoſt grown out of uſe; though 
their deaneries ſtill ſubſiſt as an eccleſiaſtical diviſion 
of the dioceſe, or archdeaconry. They ſeem to have 


been deputies of the biſhop, planted all round his 
dioteſe, the better to inſpect the conduct of the pa- 
rochial clergy, to inquire into and- report dilapida- 


tions, and to examine the candidates for confirma- 
tion; and armed, in minuter matters, with an 1n- 
ferior degree of judicial and coercive authority ?. 

V. The next, and indeed the moſt numerous, or- 


der of men in the ſyſtem of eccleſiaſtical polity, are 


the perſons and vicars of churches: in treating o 
whom I ſhall firſt mark out the diſtinction be- 
tween them ; ſhall next obſerve the method by which 
one may become a parſon or vicar; ſhall then briefly 
touch upon their rights and duties; and ſhall, laſtly, 
ſhew how one may ceaſe to be either. | 


A parſon, perſona eccleſie, is one that hath full poſ- 


ſeſſion of all the rights of a parochial church. He is 
called parſon, perſona, becauſe by his perſon the church, 
which is an inviſible body, is repreſented; and he is in 
himſelf a body corporate, in order to protect and de- 
fend the rights of the church (which he perionates) 


by a perpetual ſucceſſion ?. He is ſometimes called 


the rector, or governor of the church: but the appel- 
lation of parſon, (however it may be depreciated by 


| familiar, clowniſh, and indiſcriminate uſe) is the 
moſt legal, moſt beneficial, and moſt honourable. 


title that a pariſh prieſt can enjoy; becauſe ſuch a 
one, (fir Edward Coke obſerves) and he only, is ſaid 


vicem ſeu perſonam eccleſie gerere. A pariſon has, dur- 


5 1 Burn. eccl. law. 68, 69. \ 7 Gibſ. cod. 972. 1550. 
6 Kennet. par. antiq. 633. Co. Litt. 300. 
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ing his life, the freehold in himſelf of the parſonage 
houſe, the glebe, the tithes, and other dues. But 
theſe are ſometimes appropriated ; that is to ſay, the 
benefice is perpetually annexed to ſome ſpiritual cor. 

ration, either ſole or aggregate, being the pa— 
tron of the living; which che law eiteems equal- 
ly capable of providing for the ſervice of the 


church, as any fingle private clergyman, This con- 


trivance ſeems to have ſprung from the policy of the 
monaſtic orders, who have never been deficient in ſub- 


tile inventions for the increaſe of their own power 


and emoluments. At the firſt eſtabliſhment of paro- 
chial clergy, the tithes of the pariſh were diſtributed 
in a fourfold diviſion; one for the uſe of the biſhop, 
another for maintaining the. fabrick of the church, a 
third for the poor, and the fourth to provide for the 
incumbent. When the ſees of the bithops became 
otherwite amply endowed, they were prohibited from 


demanding their uſual ſhare of theſe tithes, and the 
diviſion was into three parts only. And hence it was 
inferred by the monaſteries, that a ſmall part was 


ſufficient for the cfficiating prieſt; and that the re- 
mainder might well be appited to the ule of their 
own fraternities, (the endowment of which was con- 
ſtrued to be a work of the moſt exalted piety) ſub- 
ject to the burthen of repairing the church and pro- 
viding for it's conſtant ſupply. And therefore they 
begged and bought, for mailes and obits, and iome- 


times even for money, all the advowſons withi their 


reach, and then appropriated the benefices to the uſe 
of chair own corporation. but, in order to com- 
plete ſuch api -opriation effettualiy, the king's li- 
- cence, and content of the biſhop, muſt firſt be ob- 
tained: becauſe both the king and the biſhop may 
ſometime or other have ai: intereſt, by-lapſe, in the 
preſentation to the benefice; which can never happen 
if it be appropriated to the uſe of a corporation, 
which never dies; and alic becauſe the law repoſes 4 
confidence in them, that they wil! not conſent ro any 
thing that ſhall be to the prejudice of the church. 
The conſent of the patrou alſo is neceſſarily implied, 
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| becauſe (as was before obſerved) the appropriation 


can be originally made to none, but to ſuch ſpiritual 


corporation, as is alſo the patron of the church; the 


whole being indeed nothing elſe, but an allowance 


for the patrons to retain the tithes and glebe in their 
own hands, without preſenting any clerk, they them- 


ſelves undertaking to provide for the ſervice of the 
church) When the 1 is thus made, 
the appropriators and their ſucceſſors are perpetual 


parſons of the church; and muſt ſue and be ſued, in 
all matters concerning the rights of the church, by 


the name of parſons®. | 1 

This appropriation may be ſevered, and the church 
become diſappropriate, two ways: as, firſt, if the 
patron or appropriator preſents a clerk, who is inſti- 
tuted and inducted to the parſonage : for the incumbent 
ſo inſtituted and inducted is to all intents and purpoſes 
complete parſon; and the appropriation, being once 
ſevered, can never be re-united again, unleſs by a 
repetition of the ſame ſolemnities. And, when the 
clerk ſo preſented is diſtin from the vicar, the rec- 
tory thus veited in him becomes what is called a ne- 
cure; becauſe he hath no cure of ſouls, having a 
vicar under him to whom that cure is committed *. 
Alſo, if the corporation which has the appropriation 
is diſſolved, the parſonage becomes diſa ppropriate at 
common law: becauſe the perpetuity of parſon is 
zone, which is neceſſary to ſupport the appropria- 
tion. | 


« 


may appropriations be made at this day: and thus 


were moſt, if not all, of the appropriations at pre- 


ſent exiſting originally made; being annexed to bi- 
thopricks, prebends, religious houſes, nay, even to 


nunneries, and certain military orders, all of which 


were ſpiritual corporations. At the diſſolution of 
monaſteries by ſtatutes 27 Hen. VIII. c. 28. and 31 
Hen. VIII. c. 13. the appropriations of the ſeveral 


\ 9 Plowd. 496—500, 2 Sine-cures might alſo be 
* Hob. 307. created by other means. 2 Burn. 
ü Co. Litt. 46. eccl. law, 347» | | 


n D o 2 
3 * * * 5 - 6. \ anc 8 * y Cas - 24 Fe 2 _— 5 — * * * 
. r n n 6 _— CANE as a ; 
r e * 2 D ths 5 
x as x 4 _ 
x 2 


In this manner, and ſubje& to theſe conditions, 


W 1 Ng RR LD . li 
3 9 - 


A 
A 


* "7 I N a 
8 
& =p nt 4% 

" Bo Y% nod! 


ES. . q 4 A; owls 
1 = 1 * a 12 2 ame q 


A 
% * N d= ee e e eee — „„ “ ee . n 


r 


3 
4 
„ 


8 rn of 
1 Wen, Sr. ge, A I MR Rs” FILES, 


8 
1 "2 bs 4 
NY 


M 
_ 
* 
N. 


5 
3 


PR: 


2 
NA 
Fo 
"> 
T7 
1 
* 
£ 


408 N us Book l. 


parſonages, which belonged to thoſe reſpective reli. 

ious houſes, (amounting to more than one third of 
all the pariſhes in England 3) would have been by the 
rules of the common law diſappropriated; had ng 
a clauſe in thoſe ſtatutes intervened, to give them to 
the king in as ample a manner as the abbots, Oc. 
formerly held the " 2h at the time of their diſſolu- 
tion. This, though perhaps ſcarcely defenſible, was 
not without example; for the ſame was done in for- 
mer reigns, when the alien priories (that is, ſuch as 
were filled by foreigners only) were diſſolved and 
2 to the crown *. And from theſe two roots have 
prung all the lay en or ſecular parſon- 
ages, which we now ſec in the kingdom; they having 
been afterwards granted out from time to time by the 
crown *. 5 ä . 

Theſe appropriating corporations, or religious 
houſes, were wont to depute one of their own body 
to perform divine ſervice, and adminiſter the ſacra— 
ments, in thoſe pariſhes of which the ſociety was thus 


the parſon. This officiating miniſter was in realty 


no more than a curate, deputy, or vicegerent of the 
appropriator, and therefore called vicarius or vicar. 
His ſtipend was at the diſcretion of the appropri- 
ator, who was however bound of common right 
to find ſomebody, gui illi de temporalibus, epiſcopo de 
ſpiritualibus, debeat reſpondere *. But this was done 


in ſo ſcandalous a manner, and the pariſhes ſuffered 


ſo much by the neglect of the appropriators, that the 


legiſlature was forced to interpoſe: and accordingly 
it is Enacted by ſtatute 15 Ric. II. c. 6. that in all 
appropriations of churches, the dioccſan biſhop ſhall 
ordain (in — to the value of the church) a 
competent 

riſhioners annually; and that the vicarage ſhall be 
ſufficiently endowed. It ſeems the pariſh were fre— 
quently ſufferers, not only by the want of divine ſer- 


3 Seld. review of tith. c. 9. c. 29.) ſays theſe are now called 
Spelm. Apology. 35. impropriat ons, as being impre- 
4 2 Inſt. 584. | | erly in the hands of laymen. 

5s Sir H. Spelman (of tithes, © Seld. tith, c. 17. 1. 


um to be diſtributed among the poor pa- 


( 11. 


rice, but alſo by withholding thoſe alms, for which, 
among other purpoſes, the 1 of tithes wrn 


originally impoſed : and therefore in this act a penſi- 

; directed to be diſtributed among the poor paro- 
chians, as well as a ſufficient ſtipend to the vicar. 
But he, being liable to be removed ar the pleaſure of 
the appropriators, was not likely to inſiſt too rigidly 
on the legal ſufficiency of the ſtipend: and therefore 
by ſtatute 4 Hen. IV. c. 12. it is ordained, that the 
ricar ſhall be a ſecular perſon, not a member of any 
religious houſe; that he ſhall be vicar perpetual, not 
removeable at the caprice of the monaſtery; and that 
he ſhall be canonically inſtituted and inducted, and 
be ſufficiently endowed, at the diſcretion of the ordi- 


nary, for theſe three expreſs purpoſes, to do divine 


ſervice, to inform the people, and to keep hoſpitality. 


The endowments in conſequence of theſe ſtatutes 


have uſually. been by a portion of the glebe, or land, 


belonging to the parionage, and a particular ſhare of 


the tithes, which the appropriators found it moſt 
roubleſome to collect, and which are therefore gene- 
ally called privy or ſmall tithes; the greater, or pre- 
dal, tithes being ſtill reſerved to their own uſe. But 


one and the ſame rule was not obſerved in the en- 
dowment of all vicarages. Hence ſome are more 


liverally, and ſome more ſcantily, endowed: and 
hence the tithes of many things, as wood in partt- 
cular, are in ſome pariſhes rectorial, and in ſome 
ficartal tithes, | | | 


The diſtinction therefore of a parſon and vicar is | 


this: the parſon has for the moſt part the whole 
nght to all the eccleſiaſtical dues in his pariſu; but a 
ear has generally an appropriator over him, entitled 


to the beſt part of the profits, to whom he is in ef- 


fect perpetual curate, with a ſtanding ſalary. Though 


in ſome places the vicarage has been conſiderably 


augmented by a large ſhare of the great tithes; which 


zugmentations. were greatly aſſiſted by the ſtatute 29 | 


Car. II. c. 8. enacted in favour of poor vicars and 
urates, which rendered ſuch temporary augmentas“ 


ions (when made by the appropriators) perpetual. 
"3h M m 5 
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The method of becoming a parſon or vicar is much 
the ſame. To both there are four requiſites neceſ. 
ſary: holy orders; preſentation; inſtitution; and in- 
duction. The method of conferring the holy order, 
of deacon and prieſt, according to the liturgy and 
canons ”?, is foreign to the purpoſe of theſe commey. 
taries; any farther than as they are neceſſary requi. 
fites to make a complete parſon or vicar. By con- 
mon law, a deacon, of any age, might be inſtituted 
and inducted to a parſonage or vicarage: but it wa 
ordained by ſtatute 13 Eliz. c. 12. that no perſon 
under twenty-three years of age, and in deacon's or. 
ders, ſhould be preſented to any benefice with cure; 
and if he were not ordained prieſt within one year 
after his induction, he ſhould be iſo fa&o deprived: 
and now, by ſtatute 13 & 14 Car. II. c. 4. no perſon 
is capable to be admitted to any benefice, unleſs he 
hath been firſt ordained a prieſt; and then he is, in 
the language of the law, a clerk in orders. But if 
he obtains orders, or a licence to preach, by money 
or corrupt practices (which ſeems to be the true, 
though not the common, notion of ſimony) the per- 
ſon giving ſuch orders forfeits * 4o/. and the perſon 
receiving 100. and is incapable of any eccleſiaſtical 
preferment for ſeven years afterwards. | 
Any clerk may be preſented? to a parſonage or 
vicarage; that is, the patron, to whom the advowſon 
of the church belongs, may offer his clerk to the 
biſhop of the dioceſe to be inſtituted. Of advoy- 
ſons, or the right of preſentation, being a ſpecies of 
private property, we ſhall find a more convenient 
Place to treat in the ſecond part of theſe commen- 
taries. But when a clerk is preſented, the biſhop 
may refuſe him upon many accounts. As, 1. It the 
tron is excommunicated, and remains in contempt 
orty days. Or, 2. If the clerk be unfit* ; which 
unfitneſs is of ſeveral kinds. Firſt, with regard to 


7 See 2 Burn eccl. law. orders before his adnuſſion. 
* | Burn. 103. 
Stat. 31 Eliz. c. 6. o 2 Roll. Abr. 355. 
9A layman may alſo be pre- 1 Glanv. J. 13 c. 20. 
ſcnted ; but he muſt take prieſt's „„ 
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his perſon ; as if he be a baſtard, an outlaw, an ex- 1 
communicate, an alien, under age, or the like?. ' 
Next, with regard to his faith or morals; as for Þ 
any particular hereſy, or vice that is malum in —_ 
{: but if the biſhop alledges only in generals, 4 
2s that he 5 inveteratus, or objects a 
| fault that is malum prohibitum merely, as haunting | - 
taverns, playing at unlawful games, or the like; it | 
js not good cauſe of refuſals. Or, laſtly, the clerk 
nay be unfit to diſcharge the paſtoral office for want 
of learning. In any of which caſes the bi may 
refuſe the clerk. In caſe the refuſal is for hereſy, 
ſchiſm, inability of learning, or other matter of ec- 
defiaſtical cognizance, there the biſhop muſt give 
notice to the patron of ſuch his cauſe of refuſal, 
who, being uſually a layman, is not ſuppoſed to have 
knowledge of it; elſe he cannot preſent by lapſe: 
but, if the cauſe be temporal, there he is not bound 
to give notice. | l 

If an action at law be brought by the patroa 
zpainſt the biſhop for refuſing his clerk, the biſhop 
muſt aſſign the cauſe. If the cauſe be of a temporal 
nature and the fact admitted, (as, for inſtance, out- 
lawry) the judges of the king's courts muſt deter- 
mine it's validity, or, whether it be ſufficient cauſe 
of refuſal : but if the fact be denied, it muſt be de- 
termined by a jury. If the cauſe be of a ſpiritual 
nature, (as, hereſy, particularly alledged) the fact 
if denied ſhall alſo be determined by. a jury; and if 
the fact be admitted or found, the court upon con- 
lultation and advice of learned divines ſhall decide it's 
lufficiency 5, If the cauſe be want of learning, the 
biſhop need not ſpecify in what points the clerk is de- 
heient, but only alledge that he is deficient ©: for the 
fatute 9 Edw. IT. ft. 1. c. 13. is expreſs, that the exa- 
nunation of the fitneſs of a perſon preſented to a 
benefice belongs to the eccleſiaſtical judge. Burt be- 
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cauſe it would be nugatory in this caſe to demand 
the reaſon of refuſal from the ordinary, if the patron 
. were bound to abide by his determination, 0 2 has 
already pronounced his clerk unfit: therefore, if the 
biſhop returns the clerk to be minus ſufficiens in literg. 
fura, the court ſhall write to the metropolitan, to re. 
examine him, and certify his qualifications; which 
certificate of the archbiſhop is final?. 
If the biſhop hath no. objections, but admits the 
patron's preſentation, the clerk ſo admitted is next 
to be inſtituted by him; which is a kind of inveſti. 
ture of the ſpiritual part of the benefice: for by in- 
ſtitution the care of the ſouls of the pariſh is com- 
mitted to the charge of the clerk. - When a vicar is 
inſtituted, he (beſides the uſual forms) takes, if re. 
quired by the biſhop, an oath of perpetual reſidence; 
jor the maxim of Jaw is, that vicarius non habet vica- 
rium: and, as the non-reſidence of the appropriators 
was the cauſe of the perpetual eftabliſhment of vi- 
carages, the law judges it very improper for them to 
defeat the end of their conſtitution, and by abſence io 
create the very miſchief which they were appointed to 
remedy : eſpecially as, if any profits are to ariſe from 
putting in a curate and living at a diſtance from the 
pariſh, the appropriator, who 1s the real parſon, has 
undoubtedly the elder title to them. When the or- 
dinary is alſo the patron, and confers the living, the 
preſentation and inſtitution are one and the ſame act, 
and are called a collation to a benefice, By inſlitu- 
tion or collation the church is full, ſo that there can 
be no freſh preſentation will another vacancy, at Jeaſt 
in the caſe of a common patron; but the church 15 
not full againſt the king, till induction: nay, even if 
a clerk is inſtituted upon the king's preſentation, the 
crown may revoke it before induction, and preſent 
another clerk 5, Upon inftitution alſo the clerk may 
enter on the parſonage houſe and glebe, and take the 
| Uthes; but he cannot grant or let them, or bring al 
action fur them, till induction. . 


2 Inſt. 632. 8 Co. Litt. 5 4. 
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Induction is performed by a mandate from the bi- 
ſhop to the arch-deacon, who uſually iſſues out a 
precept to other elergymen to perform it for him. It 
1s done by giving the clerk corporal poſſeſſion of the 
church, as by holding the ring of the door, tolling 
z bell, or the like; and is a form required by law, 
with intent to give all the pariſhioners due notice, 
and ſufficient certainty of their nene miniſter, to 
whom their tithes are to be paid. This therefore is 
te inveſtiture of the temporal part of the benefice, 
z3 inftitution is of the ſpiritual. And when a clerk 
z thus preſented, inſtituted, and inducted into a rec- 
tory, he is then, and not before, in full and complete 
roſſeſſion, and is called in law perſona imperſonata, or 
arſon imparſonees. | I. 

The rights of a parſon or vicar, in his tithes and 
cclefiaſtical dues, Fall more properly under the ſe- 
cond book of theſe commentaries: and as to bis 
(utes, they are principally of eccleſiaſtical cogni- 
ance; thoſe only excepted whith are laid upon him 
by ſtatute.” And thoſe are indeed fo numerous, that 
tis impracticable to recite them here with any foler- 
able conciſeneſs or accuracy. Some of them we may 
remark, as they ariſe in the progreſs of our inquiries, 
but for the reſt I muſt refer myſelf to ſuch authors as 
are compiled treatiſes expreſsly upon this ſubject “. 
| ſhall only juſt mention the article of reſidence, 
won the ſuppoſition of which the law doth ſtile 
erery parochial miniſter an incumbent. By ſtatute 
21 Hen, VIII. c. 13. perſons wilfully abſenting chem 
arcs from their benefices, for one month together, 
rt. months in the year, incur a penalty of 5. to 
Nix king, and 5. to any perſon that will ſue for the 
ame: except chaplains to the king, or others therein 


9 Co. Iatt. 300. laro, and the earlier editions of 

* Theſe are very numerous: the clergyman's lato, publiſhed . 
it there are few which can be under tie name of Dr. Watſon, 
tled on with certainty. A- but compiled by Mr. Place a 
My theſe are biſhop Gibſon's barriſter, *** 
e, Dr. Burn's ecclefraftical 
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mentioned ”, during their attendance in che houſholt 
of ſuch as retain them: and alſo except“ all heads 
of houſes, magiſirates, and profeſſors 1n the univer. 
hues, and all ſtudents under forty years of age reſid. 
ing there, bona fide, for ſtudy. Legal reſidence is 
not only in the pariſh, but alſo in the parſonage 
houſe, if there be one: for it hath been reſolved}, 
that the ſtatute intended reſidence, not only for ſen- 
ing the cure, and for hoſpitality; but alſo for main- 
taining the houſe, that the ſucceſfor alſo may keep 
hoſpitality there: and, if there be no partonaze 
houſe, it hath been holden that the incumbent i; 
bound to hire one, in the ſame or ſome neigh- 
bouring pariſh (p), to anſwer the purpoſes of 
reſidence. For the more effectual promotion of which 
important duty among the parochial clergy, a provi- 
fion is made by the ſtatute 17 Geo. III. c. 53. for 
raiſing money upon eccleſiaſtical benefices, to be 
Paid off by annually decreaſing inſtallments, and to 
be expended in rebuiding or repairing the _houics 
belonging to ſuch benefices. 

We have ſeen that there is but one way, whereby one 
may become a parſon or vicar: there are many ways, 
by which one may ceaſe to be ſo. 1. By death. 2. by 
ceffion, in taking another benefice. For by flatue 
21 Hen. VIII. c. 13. if any one having a benelice 
of 8/. per annum, or upwards (according to the pre- 
ſent valuation in the king's books “,) accepts ay 
other, the firſt ſhall be ke ae void, unleſs he ob- 
tains a diſpenſation; which no one is entitled to have, 
but che chaplains of the king and others therein 
mentioned, the brethren and ſons of lords and knights, 

: Stat. 25 Hen. VIII. c. 16. 13. 


33 Hen. VIII. c. 28. 3 6 Rep. 21. 
2 Stat. 28 Hen. VIII. c. 4 Cro. Car. 456. 


— 


() [In the cafe of Wilkinfon qui. ram againſt Allot, Eaiter 
term, 16 Geo. III. B. R. reported in Cowper's Reports, 420 
it was adjudged, that if there be no par ſonage-houſe, 744: 50 
excui- for the incumbent's reſiding ont of the pariſh —that tc 
| ſtatute of non- reſidence is a beneficial law, and, though a penal 
one, has received a ſtrict conſtruction againſt ſuch as have offend- 

ed ;—and that, though there be no pa: ſonage-houſe, yet the pie. 
viſion of the ſtatute mult be performed cy fres; and thereſore le 
muſt r:fide ſomewhere in the pariſh. ] | : 
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and doctors and bachelors of divinity and law, admit- 
ted by the univerſities of this realm. And a vacancy 
thus made, for want of a diſpenſation, is called ſeſſion. 
3. By conſecration; for, as was mentioned before 5, 
when a clerkis promoted to a biſhoprick, all his other 


33 are void the inſtant that he is conſecrated. 


ut there is a method, by the favour of the crown, of 
holding ſuch livings in commendam. Commenda, or 
. commendata, is a living commended by the crown 


to the care of a clerk, to hold till a proper 2 is pro- 


vided for it. This may be temporary for one, two, 


or three years; or e ee _ a kind of diſ- 


penſation to avoid the vacancy of the living, and is 
called a commenda retinere. There is alſo a commenda 


r:cipere, which is to take a benefice de novo, in the 


bithop's own gift, or the gift of ſome other patron 


conſenting to the ſame; and this is the ſame to him 
as inftitution and induction are to another clerk ©. 


4. By reſignation. But this is of no avail, till accept- 
ed by the ordinary; into whoſe hands the reſignation 
muſt be made?. By OO; either, firſt, by 


ſentence declaratory in the eccleſiaſtical courts, for 


fit and ſufficient cauſes allowed by the common law; 


ſuch as attainder of treaſon or felony *, or conviction 
of other infamous crime in the king's courts; for 
hereſy, infidelity ?, groſs immorality, and the like: 
or, ſecondly, in purſuance of divers penal ſtatutes, 


which declare the benefice void, for ſome nonfea- 


ſance or neglect, or elſe ſome malefeaſance or crime. 
As, for fimony *; for maintaining any doctrine in 
derogation of the king's ſupremacy, or of the tharty- 
nine articles, or of , book of common- prayer“; 
for neglecting after the inſtitution to read the liturgy 


and articles in the church, or make the declarations 


againſt popery, or take the abjuration oath *; for 


uling any other form of prayer than the liturgy of 


page 404. Ew 

Hob. 144. : Stat. 1 Elz. c. 1. & 2. 13 
7 Cro. Jac. 198. 2290 . 2. | 
Dyer. 108. Jenk. 210. a Stat. 13 Eliz. e. 12; 14 


9 Fitz. Hor. T. Trial, 54 Car. II. C. 4. 1 Geo. J. C. 6. 
Stat. 31 Eliz. c. 6. 12 Ann. 3 
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the church of England 3; or for abſenting himſelf 


ſixty days in one year from a benefice belonging to a 
popiſh patron, to which the clerk was preſented by 
either of the univerſities “; in all which and fimilar 


caſes* the benefice is ip/o fudo void, without any 
formal ſentence of deprivation. | | 
VI. A curate is the loweſt degree in the church; 
being in the ſame ſtate that a vicar was formerly, an 
officiating temporary miniſter, inſtead of the proper 
incumbent. Though there are what are called per- 
petual curacies, where all the tithes are appropriated, 
and no vicarage endowed, (being for ſome particular 
reaſons 5 excepted from the ſtatute of Hen. IV.) but, 
inſtead thereof, ſuch perpetual curate 1s appointed by 
the appropriator. With regard to the otker ſpecies 
of curatcs, they are the objects of ſome particular 
ſtatutes, which ordain, that ſuch as ſerve a church 
during it's vacancy ſhall be paid ſuch ſtipend as the 


ordinary thinks reaſonable, out of the profits of the 


. vacancy; or, if that be not ſufficient, by the ſucceſ- 


| ſor within fourteen days after he takes poſſeſſion “: 


and that, if any rector or vicar nominates a curate 
to the ordinary to be licenced to ſerve the cure in his 
abſence, the ordinary ſhall ſettle his ſtipend under his 
hand and ſeal, not exceeding 5ol. per annum, nor leſs 
than 20]. and on failure of payment may ſequeſter 
the profits of the benefice*®. 5 

hus much of the clergy, properly ſo called. 


There are alſo certain inferior eccleſiaſtical officers 


of whom the common law takes notice; and that, 
principaily, to aſſiſt the ecclefiaſtical juritdiction, 
where it is deficient in powers. On which officers I 
mall make a few curſory remarks. TRE: 
VII. Churchwardens are the guardians or keepers 
of the church, and repreſentatives of the body of 
the pariſh?. They are ſomctimes appointed by the 


1 
4 Stat. 1 W. & M. c. 26. 9 in Sweden they have ſimi- 
5 6 Rep. 29, 30. lar officers, whoni they call 
6 x Burn. eccl. law. 427. kiorckicacariandes. Stiernhock. . 
? Stat. 28 Hen. VIII. c. 11. 3. c. 7. i | 


Stat. 1 Eliz. c. 2. 8 Stat. 12 Ann. ſt. 2. c. 12. 
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miniſter, ſometimes by the pariſh, ſometimes by 
both together, as cuſtom directs. They are taken, 
in favour of the church, to be for ſome purpoſes 
a a kind of corporation at the common law; that 
is, they are enabled by that name to have a pro- 
perty in goods and chattels, and to bring actions 
tor them, for the uſe and profit of the pariſh. Yet 
they may not waſte the . ry goods, but may be 
removed by the pariſh, and then called to account 
by action at the common law; but there is no me- 
thod of calling them to account, but by firſt remov- 
ing them; for none can legally do it, but thoſe. 
who are put in their place. As to lands or other 
real property, as the church, church-yard, &c. 
they have no ſort of intereſt therein; but if any 
damage is done thereto, the parſon only or vicar 
ſhall have the action. Their office alſo is to repair 
the church, and make rates and levies for that pur- 
poſe : but theſe are recoverable only in the ecclefi- 
aftical court. They are alſo joined with the over- 
ſeers in the care and maintenance of the poor. They 
are to levy® a ſhilling forfeiture on all ſuch as do 
not repair to church on ſundays and holidays, and 
are empowered to keep all perſons orderly while 
there; to which end it has been held that a church- 
warden may juſtify the pulling off a man's hat, 
without being guilty of either an aſſault or treſpaſs *. 
There are allo a multitude of other petty parochial 
powers committed to their charge by divers acts of 
parliament *, | | 

VIII. Pariſh clerks and ſextons are alſo regarded 
by the common law; as perſons who have freeholds 
in their offices; and therefore though they may be 
puniſhed, yet they cannot be deprived, by eccle- 
haftical cenſures 3. The parith clerk was formerly 
very frequently in holy orders, and ſome are ſo to 


® Stat. 1 Eliz. c. 2. narchaz and Dr. Burn. tit. 
1 1 Lev. 196.  Chuiich, churchevardens, viſitat ions. 
? Se. Lambard of church- 3 2 Roll. Abr. 234. 

wardens, at the end of his eire- 5 
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this day. He is generally appointed by the incum- 
bent, but by cuſtom may be choſen by the inhahi. 

rants; and if fuch cuſtom appears, the court of 

king's bench will grant a mandamus to the arch. 
deacon 16 ſwear him in, for the eſtabliſhment of the 

cuſtom tuens it into a temporal or civil right“. 


- 


4 Cro. Car. 589. 
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CHAPTER THE TWELFTH. 


or THE CIVIL STATE. 


Tu E lay part of his ma jeſty's ſubjects, or ſuch 
of the people as are not comprehended under the 
denomination of clergy, may be divided into three 
diſtinct ſtates, the civil, the military, and the ma- 
ritime. | | 

That part of the nation which falls under our firſt 
and moſt comprehenſive diviſion, the civil ſtate, in- 
cludes all orders of men from the higheſt nobleman 
to the meaneſt peaſant, that are not included under 


either our former diviſion, of clergy, or under one 


of the two latter, the military and maritime ſtates: 
and it may ſometimes include individuals of the other 
three orders; ſince a nobleman, a knight, a gen- 
tleman, or a peaſant, may become either a divine, a 
ſoldier, or a ſeaman. | | Th 
The civil ſtate confiſts of the nobility and the com- 
monalty. Of the nobility, the peerage (of Great 
Britain, or lords temporal, as forming (together 
with the biſhops) one of the ſupreme branches of 
the legiſlature, I have before ſufficiently ſpoken : we 
are here to conſider them according to their ſeveral 
degrees, or titles of honour. 
All degrees of nobility and honour are derived 
from the king as their Kon : and he may in- 


A4 Inſt. 363. 
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ſtitute what new titles he pleaſes. 1 it is chat 


all degrees of nobility are not of equal antiquity, 
Thoſe now in uſe are dukes, marqueſſes, earl, 
viſcounts and barons “. | | 

1. A duke, though he be with us, in reſpect of his 
title of nobility, inferior in point of antiquity to 
many others, yet is ſuperior to all of them in rank; 
his being the firſt title of dignity after the royal 
family *. Among the Saxons the Latin name of 
dukes, duces, is very frequent, and fignified, a; 
among the Romans, the commanders or leaders of 
their armies, whom in their own language they called 
He nexoza “; and in the laws of Henry I (as tranſ. 
lated by Lambard) we find them called heretochii. 


But after the Norman conqueſt, which changed the 


military polity of the nation, the kings themſelves 
continuing for many generations dukes of Normandy, 
they would not honour any ſubjects with the title 
of duke, till the ime of Edward III; who, claiming 
to be king of France, and thereby loſing the ducal 
in the royal dignity, in the eleventh year of his reign 
created his ſon, Edward the black prince, duke of Corn- 
Wall: and many of the royal family eſpecially, were 
afterwards raiſed to the like honour. However, in 
the reign of queen Elizabeth, A. D. 15725, the whole 
order became utterly extinct; but it was revived 
about fifty years afterwards by her ſucceſſor, who 
was remarkably prodigal of honours, in the perſon 
of George Villiers duke of Buckingham. 
28. A margueſs, marchio, is the next degree of nobility. 
His office formerly was (for dignity and duty were 
never ſeparated by our anceſtors) to guard the fron- 
tiers and limits of the kingdom; which were called 
the marches, from the teutonic word, marche, a li- 
mit: ſuch as, ig. particular, were the marches of 


6 For the or:ginal of theſe +4 This is apparently derived 
titles on the centinent of Eu- from the ſame root as the German 
rope, and their ſubſequent in- HEA TZ0G, the ancient appella- 
troduction into t'us ifland, ſee tion of dukes in that country. 
Mr.-Selden's titles of /onour, Seld. tit. hon. 2. 1. 32. 

Camden. Britain. tic. or- Camden Britain. f:. - 
8 | Aires. Spelman. G. 151, 
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Wales and Scotland, while each continued to be an 
enemy's country. The perſons, who had command! 
there, were called lords marchers, or marqueſſes; whoſe 
zuchority was aboliſhed by ſtatute 27 Hen. VIII. c. 
2): though the title had long before been made a 
mere enſign of honour; Robert Vere, earl of Ox- 
ford, being created mar ueſs of Dublin, by Richard 
II in the eighth year of his reign®. 

z. An earl is a title of nobility ſo ancient, that it's 
original cannoſ clearly be traced out. 'Thus much 
ſeems tolerably certain: that among the Saxons they 
were called ealdormen, quaſi elder men, fignifying the 
ſame as ſentor or ſenator among the Romans; hon rr | 
ſchiremen, becauſe they had each of them the civil 
gorernment of a ſeveral divifion or ſhire. On the 
rruption of the Danes, they changed the name to 
urlet, which, according to Camden“, fignified the 
ſeme in their language. In Latin they are called 
onites (a title firſt uſed in the empire) from being 
tne king's attendants; “ a focietate nomen ſumpſerunt, 
reges enim tales ſibi eG After the Norman 
conqueſt they were for ſome time called counts or 
countees, from the French; but they did not long re- 
tain that name themſelves, though their ſhires are 
from thence called counties to this day. The name 
of earls or comites is now become à mere title, they 
having nothing to do with the government of the 
county ; which, as has been more than once obſery- 
ed, is now entirely devolved on the ſheriff, the earl's 
deputy, or vice- comet. In writs, and commiſſions, 
aud other formal inſtruments, the king, when he 
nentions any peer of the degree of an earl, uſually 
ites him/* truſty and well beloved coufin :” an ap- 
pellation' as ancient as the reign of Henry IV. who | 
eng either by his wife, his mother, or his fifters, 
eclually related or allied to every earl then in the 
inglom, artfully and conſtantly acknowledged that , 
canexjon in all his letters and other public acts: 
? 2Infl. 5, * BraQon. I. 1. c. 8. Flt, 
betan. 717. erdines {1.8 i Te £e- Yo 
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from whence the uſage has deſcended to his ſucceſſor, 
though the reaſon has long ago failed. | 
4, The name of wice-comes or wiſcount was after. 
wards made uſe of as an arbitrary title of honour, 
without any ſhadow of office pertaining to it by 
Henry the ſixth; when, in the eighteenth year of hu 
reign, he created John Beaumont a peer, by che name 
of viſcount Beaumont, which was the firſt inſtance 
of the kindꝰ. : NT 
5. A taron's is the moſt general and univerſal title 
of nobility; for originally every one of the peers of 
ſuperior rank had al a arony annexed to his other 
titles*. But it hath ſometimes happened that, when 
an ancient. baron hath been raiſed to a new degree 
of peerage, in the courſe of a few generations the 
two titles have deſcended differently; one perhaps to 
the male deſcendants, the other to the heirs general; 
whereby the earldom or other ſuperior title hath ſub- 
ſrſted without a barony: and there are alſo modem 
inſtances, where earls and viſcounts have been creat- 
ed without annexing a barony to their other honours: 
ſo that now the rule doth not, hold univerſally, that 
all peers are barons. The original and antiquiy 
of baronies have occafioned great inquiries among 
our Engliſh antiquaries. The mok probable opinion 
ſeems to be, that they were the ſame with our preſent 
lords of manors; to which the name of court baron 
(which is the lord's court, and incident to. eren 
manor) gives ſome countenance. It may be collect 
ed from king John's magna. carta *, that originaly 
all lords of manors, or barons, that, held of the king 
in capite, had ſeats. in the great council or. parliament: 
till about the reign of that prince the conflux d 
them became ſo large and troubleſome, that the King 
was obliged to divide them, and ſummon only tit 
PE in perſon; leaving the ſmall ones 10 
e ſummoned by the ſheriff, and (as it is ſaid) to fit 
by repreſentation in another, houſe; which gave mY 
10 the ſeparation of the two houſes of parliament 
9 2Infſt. 5. 2 Gilb. Hiſt. of exch. c 7 
© 2 Inſt. 5, 6. Seld. t't. of hon. 2. 5. 37- 
cap. 14. | N 
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By degrees the title came to be confined to the greater 
barons, or lords of parliament only; and there were 
no other barons among the peerage but ſuch as were 
ſummoned by writ, in reſpect of the tenure of 
their lands or baronies, till Richard the ſecond firft 
made it-a mere title of honour, by conferring it on 
divers perſons by his letters patent 3. | 
Having made this ſhort inquiry into the original of _ 
our ſeveral degrees of nobility, I ſhall next conſider 
the manner in which they may be created. The right 
of peerage ſeems to have been originally territorial; 
that is, annexed to lands, honors, caſtles, manors, 
and the like, the proprietors and poſſeſſors of which 
were (in right of thoſe eſtates) allowed to be peers 
of the realm, and were ſummoned to parliament to 
do fuit and ſervice to their ſovereign: and, when the - 
land was alienated, the dignity paſſed with it as ap- 

ndant. Thus the biſhops ſtill fir in the houſe of 
lords in right of ſucceſſion to certain ancient ba- 
ronies annexed, or ſuppoſed to be annexed, to their 
epiſcopal lands“: and thus, in 11 Hen. VI, the poſ- 
ſeſſion of the caſtle of Arundel was adjudged to con- 
fer an earldom on it's poſſeſſor 5. But afterwards, 
when alienations grew to be frequent, the dignity of 
peerage was confined to the lineage of the party en- 
nobled, and inſtead of territorial became perſonal. 
Actual proof of a tenure by barony became no 
longer neceſſary to conſtitute a lord of parliament; 
but the record of the writ of ſummons to him or 
his anceſtors was admitted as a ſufficient evidence of 
the tenure. IE ney 


Peers are now ereated either by writ, or by pa- 
tent: for thoſe who claim by preſcription muſt — 

poſe either a writ or patent made to their anceſtors; 
though by length of time it is loſt. The creation by 
writ, or the king's letter, is a ſummons to attend the 
houſe of peers, by the flile and title of that barony, 
vhich the king is pleaſed to confer ; that by patent 


3 rInft. 9. Seld. Fan, Argl. Seid. tit. of hon b. 2.4. 
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is a royal grant to a ſubject, of any dignity and de- 
gree of peerage. The creation by writ is the more 
ancient way; but a man is not ennobled thereby 
unleſs he aclually take his ſeat in che houle of lords. 
and jome are of opinion that there muſt be at leaſt 
No vis of ſummons, and a fitting in two diflina 
Farliaments, to evidence an hereditary barony ® ; and 
chercfore the moſt uſual, becauſe. the ſureſt, way iz 
to grant the dignity by .patert, which enures, to a 
man and his kcars according to the limitations thereof, 
though he never himſeif makes uſe of it“. Yet it 
is frequent to call up the eldeſt ſon of a peer to the 
houte cf lords by writ of ſummons, in the name ef 
his father's barony : becauſe in that caſe there is no 
Canger of his children loſing the nobility in caſe he ne 

er takes his feat; ſor they will ſucceed to their grand. 
father. Creation by wiit has alſo one advantage 
over that by patent: for a perſon created by writ 
holds the dignity to him and his heirs, without any 
words to that purport in the writ; but 1n letters pa- 
tent there muit be words to direct the inheritance, 
clic the dignity enures only to the grantee for lifes, 
For a man or woman may be created noble for their 
own lives, and the dignity not deſcend to their heirs 
at all, or deſcend only to ſome particular heirs: as 
where a peerage is limitted to a man, and the hers 
male of his body by Elizabeth his preſent lady, and 
uot to ſuch heirs by any former or future wife. 

Let us next take a view of a few of the principal 
incidents attending the nobility, excluſive of their 
capacity ,as members of parliament, .and as here- 
ditary counſellors of the crown; both of which we hare . 
before conſidered. And firſt we muſt obſerve, that in 
criminal caſes a nobleman ſhall be tried by his pcers. 
The great are always obnoxious, to popular envy: 
were they to be judged by the people, they might be 
in danger frem the prejudice of their judges; and 
would moreover be deprived of the privilege of ihe 


Co. Lit. 16. 


6s Whitclocke of parl. ch. 7 : 
7 5 ä $ Co. Litt. 9. 16. 
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meaneſt ſubjeRs, that of being tried by their equals, _ 
which is ſecured to all the realm by magna carta, c. 
29. It is ſaid, that this does not extend to biſhops: 
who, though they are lords of parliament, and fic 
there by virtue of their baronies which they hold 


jure eccleſiz, yet are not ennobled in blood, and con- 


ſequently not peers with the nobility ?. As to peereſſes, 
there was no precedent for their trial when accuſed 
of treaſon or felony, till after Eleanor ducheſs of 
Glouceſter, wife to the lord protector, was accuſed 
of treaſon and found 'gurlty of witchcraft, in an ec- 
cleſiaſtical ſynod, through the intrigues of cardinal 
Beaufort. This very extraordinary trial gave occa- 
fion to a ſpecial ſtatute, 20 Hen. VI. c. 9. which 
declares* the law to be, that peereſſes, either in 
their own right or by marriage, ſhall be tried before 
the ſame judicature as other peers of the realm. If 
a woman, noble in her own right, marries a com- 
moner, ſhe ftill remains noble, and ſhall be tried by 
her peers : but if ſhe be only noble by marriage, then 
by a ſecond marriage with a commoner, ſhe loſes. 
her dignity ; for as by marriage it is gained, by mar- 
tiage it is alſo loſt *. Yet if a ducheſs dowager 
marries a baron, ſhe continues. a ducheſs- ſtill ; 
for all the nobility are pares, and therefore-it is no 
degradation. A peer, or peereſs, (either in her 
own right or by marriage) cannot be arreſted in 
civil cafes3 : and they have alſo many peculiar pri- 
vileges annexed to their peerage in the courſe of 
judicial proceedings. A peer, fitting in judgment, 
zives not his verdict upon oath, like an. ordinary 
juryman, but. upon his honour * : he anſwers alſo to 
bills in chancery upon his honour: and not upon his 
dach“; but when he is examined as a 3 either 
in civil or criminal caſes, he muſt be ſworn s; for the 


reſpet, which the law ſhews to the honour of a peer, 


9 3 Inft. 30, 31. 3 Finch. L. 355. 1 Ventr. : 
* Moor. 769. 2 Inſt. 50. 6 298. * 5 | 
Rep. 52. Staundf. P. C. 152. 4 2 Inſt. 49. 
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9 The Ricurs Boon! 


does not extend ſo far as to overturn a ſettled maxim, 


that in judicio non creditur niſi juratis?. The honour 
of peers is however fo highly tendered by the lay, 
that it is much more penal to ſpread falſe reports of 
them and certain other great . officers of the realm, 
than of other men: ſcandal againſt them being called 
by the peculiar name of ſcaudalum magnatum, and ſub- 
_ jected to peculiar. puniſhments by divers ancient 
ſtatutes. es 13s | 1 
A peer cannot loſe his nobility, but by death or at- 
tainder; though there was an inſtance in the reign 
of Edward the fourth, of the degradation of George 
Nevile duke of Bedford by act of parliament“, on 
account of his poverty, which rendered him unable 
-to ſupport his dignity 9. But this is a ſingular in- 
ſtance: which ſerves at the ſame time, by having 
happened, to ſhew the power of parliament; and, 


by having happened but once, to ſhew how tender 


the parliament hath been, in exerung ſo high a 
power. It hath been ſaid indeed *, that if a baron 
waſtes his eſtate, fo that he is not able to ſupport the 
degree, the Jing may degrade him: but it is exprelsiy 
held by later authorities“, that a peer cannot be de- 
graded but by act of parliament. | 
The commonalty,- like the nobility, are divided 
into ſeveral degrees; and, as the lords, though du 
ferent in rank, yet all of them are peers in reſpect of 
their nobility, ſo the commoners, though ſome are 
greatly ſuperior to others, yet all are in law peers, 
in reſpect of their want of nobility 3. | 


r & great poverty and indigence, 
8 3 Edw. I. c. 34. 2 Ric. and cauſeth oftentimes great 
II. ft. 1. c. 5. 12 Ric. II. c. * extortion, embracery, and 
11. | 3 maintenance to be had; 0 
9 4 Inſt. 355. e the great trouble of all ſuch 
© The preamble to the act is countries where ſuch eſtate 
ie narkab le; © foraſmuch as of- ſhall happen to be: therefore, 
«« 2entimes it is ſeen, that when © c. 
any lord is called to high eſ= _* Moor. 678. 
tate, and hath not conveni- 2 12 Rep. 107. 12 Moc 
cent lively hood to ſupport the 56. 
** lame dignity, it induceth 3 '2 Inſt. 29. 
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highly of them. Yet they are now quite out o 
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The firſt name of dignity, next beneath a peer, 
was anciently chat of vidames, vice-damini, or val- 
vaſors * ; who are mentioned by our ancient lawyers 5 
as viri magnæ dignitatis, and fir Edward Coke“ ſpeaks 

f ule; 
and our legal antiquaries are not agreed upon even 
their original or ancient office. | 


Now therefore the firſt perſonal dignity, afier the 


| nobility, is a knight of the order of St. George, or 


of the garter; firſt inftituted by Edward III, A. D. 
13447. Next (but not till after certain official dig- 
nities, as privy counſellors, the chancellors of the 


| exchequer and duchy of Lancaſter, the chief juſtice 


of the king's bench, the maſter of the rolls, and the 
other Engliſh judges) follows a &night banneret ; who 
indeed by ſtatutes 5 Ric. II. ft. 2. c. 4. and 14 Ric. 


II. c. 11. is ranked next after barons: and his pre- 
cedence before the younger ſons of viſcounts was con- 


firmed to- him by order of king James I, in the tenth 
year of his reign®. But, in order to entitle himſelf 
io this rank, he muſt have been created by the king 


in perſon, in the field, under the royal banners, in 


time of open war“. Elſe he ranks after baronets ; 
who are the next order; which title is a dignity of 
inheritance, created by letters patent, and uſually 
deſcendible to the iſſue male. It was firſt inſtituted 


by king James the firſt, A. D. 1611. in order to 


raiſe a competent ſum for the reduction of the pro- 
vince of Ulſter in Ireland; for which reaſon all ba- 
ronets have the arms of Ulſter ſuperadded to their 
family coat. Next follow nights of the bath; an 
order inſtituted by king Henry IV and revived by 
king George the firſt. They are ſo called from the 
ceremony of bathing, the night before their creation. 
The laſt of theſe inferior nobility are nights bachelors ; 
the moſt ancient, though the loweſt, order of knight- 


hood amongſt us: for we have an inftance® of king 


Camden. Britan. t. ordines. '41 


_ * Bracton. J. 1. c. 8. 8 bid. 2. 11. 3 
2 Inſt. 667. i 9 4 Inft. 6. | 
7 Seld, tit. of hon. 2. 5. Will. Malmſb. Ii: 2. 
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Alfred's conferriog this order on his ſon Athelſtan. 


The cuſtom of the ancient Germans was to give their 
young men a ſhield and a lance in the great council: 
this was equiralent to the /oga virilis of the Romans: 
before this they were not permitted to bear arms, but 
were accounted as part of the father's houſhold ; after 
it, as part of the community. Hence ſome derive the 
uſage of knighting, which has prevailed all over the 
weſtern world, ſince it's reduction by colonics from 
thoſe northern heroes. Knights are called in Latin. 
equites aurati : aurati, from the gilt ſpurs they wore; 
and equites, becauſe they always ferved on horſeback: 
for it is obſervable *, that almoſt all nations call their 
knights by ſome appellation derived from an horie. 
They are alſo called in our law milites, becauſe they 
formed a part of the royal army, in virtue of their 
feodal tenures; one conditton of which was, that | 
every one who held a knight's fee immediately under | 
the crown (which in Edward the ſecond's time 
amounted to 20l. per annum) was obliged to be 
—_— and attend the king in his wars, or fine 
for his non-compliance. The exertion of this prero- 
gative, as an expedient to raiſe money in the reign 
of Charles the firft, gave great offence : though war- . 
ranted by law, and the recent example of queen Eliza- 
beth: but it was by the ſtatute, 16 Car. I. c. 16. 
aboliſhed; and this kind of knighthood has, fince 
that time, fallen into great diſ | 
Theſe, fir Edward Coke fays *, are all the names 
of dignity in this kingdom, efquires and gentlemen 
being only names of len Bar before theſe laſt t 
the heralds rank all cotonels, ferjeants at law, and f 
doctors in the three learned profeſſions 5. . 


Tac. de Merib. Germ. 13. the rank here allotted them, by . 
Camd. ibid. Co. Litt. 74 ſtatute 31 Hen. VIII. c. 10.— ; 
Stat. 4: milit. 1 Edw. II. marked +, by ſtatute 1 W. 4 , 
2 Init. 667. MM. c. 21.—marked ||, by let- „ 
The rules of precedence in ters patent 9, 10, and 14 Jac. , 
England may be reduced to I. which ſee in Seld. tit. of hon. | 
the following table: in which II. 5. 46. and II. 11. 3— | 
thoſe marked v are entitled to marked I, by ancient uſage ad « 
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Eſquirgs and gentlemen are confounded together 


Rabliſhed. cuſtom ; for which catalogue of honour, edit. 1610. | 
jee (among others) Camden's and Chamberlayne's preſent ſtate 
Britannia, tit. erdines. Milles's of England. b. 3. ch. 3. 


TABLE or PxECKDENCE, 


* The king's children and grand- | 


children. | 

. bretliten. 

#.-- uncles. 

* » - nephev s. | 

* Accliviſhop of Canterbury. 

Lord cliancellor or keeper, if 
a baron. 

* Archbiſhop of York. 

Lord treaſurer. | 

Lord preſident of ( 6: boning 
the council. L 

Lord privy ſeal. 

Lord great chamber- 
lain. But ſee private 
ſtat. 1 Geo. I. c. 3. 

Lord high conſtable. 

* Lord marſhal. 40 

Lord admiral. 

Iyrd ſteward of the 
houſhold. 

Lord chamberlain of 
the houſhold. F 

Dukes. 

5 Marqueſſes. _ 

{. Dukes? eldeſt ſons. 

» Earls, 

Marqueſſcsꝰ eldeſt ſons. 

Dukes“ younger ſons. 

* Viſcounts. 

1 Earls* eldeſt ſons. 

Marque ſſesꝰ younger ſons. 

* Secretary of ſtate, if a. bi- 
A 

* Biſhop of London. 

*- - - - Durham. 

* - - - - Wincheſter. 

* Biſhops. 

* Secretary of ſtate, if a baron. 

* Barons. £1 


own degree. 


above all peers of their 


N. B. Married women and 
vidows are entitled to the ſame 
rank among each other, as their 


"aq 


+ Speaker of the houſe of com- 
mons. : | 

+ Lords commiſſioners of the 
great ſeal. 

t Viſcounts* e deſt ſons. 

1 Earls? younger ſons. 

1 Barons? eldeſt ſons. 

|| Knights of the Garter. . 

Privy counſellors. 

Chancellor of the exchequer. 

Chancellor of the duch. 

Chief juſtice of the king's 

bench. 


il Maſter of the rolls. 


Cnief juſt. ce of the common 
leas. It} 


chief baron of the exche- 


quer. . 
Judges, and barons of the 
coli f. 1 SEA 
Knights bannerets, royal. 
|| Viſcount? younger ſons. 
Barons* younger ſons. 
| Baronets. 
ſ Knizhts bannerets.. 
I Knights of the Bath. 
j Knights bachelors. 
Baronets' eldeſt ſons. 
Knights“ eldeſt ſons. 
Baronets* younger ſons. 
Kniglits* younger ſons. . 
1 Colonels. 1 
I Serjeants at law. 
Doctors. 


1 Eſquires. 
1 Gentlemen. 


1 Veomen. 


1 Tradeſmen. 


1 Artificers. 
T Labourers. 


huſbands would ref, pectively have 
born between themſelves, ex- 
cept ſuch rank is merely pro- 
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by fir Edward Coke, who obſerves“, that every 
eſquire is a gentleman, and a gentleman is defined to 
be one gui arma gerit, who bears coat armour, the 
grant of which adds gentility to a man's family: in 
Fike manner as civil nobility, among the Romans, 
was founded in the jus imaginum, or having the image 

of one anceſtor at leaſt, who had borne ſome —_ 
office. It is indeed a matter ſomewhat unſettled, 
what conſtitutes the diſtinction, or who is a real 
eſquire ; for it is not an eſtate, however large, that 
confers this rank upon it's owner. Camden who 
was himſelf a herald, diſtinguiſhes them the moſt 
accurately; and he reckons up four ſorts of them?: 
1. The eldeſt ſons of knights, and their eldeſt ſong, 
in perpetual ſucceſlion®: 2. The eldeſt ſons of 
younger ſons of peers, and their eldeſt fons 1n like 
perpetual ſucceſſion : both which ſpecies of efquires 
fir Henry Spelman entitles armigeri natalitu?. z. 
Eſquires created by the king's letters patent, or other 
inveſtiture; and their eldeſt ſons. 4. Eſquires by 
virtue of their offices; as juſtices of the peace, and 
others who bear any offices of truſt under the crown. 
To theſe may be added the eſquires of knights of the 
bath, each of whom conſtitutes three at his inſtalla- 
tion: and all foreign, nay, Iriſh peers; for not only 
theſe, but the eldeſt ſons of peers of Great Britain, 
though frequently titular lords, are only efquires in 
the law, and muſt be ſo named in all legal proceed- 
ings . As for gentlemen, ſays ſir Thomas Smith“, 
they be made good cheap in this kingdom : for who- 
ſoever ſtudieth the laws of the W rz whe ſtudicth 
in the univerſities, who profeſſeth the liberal ſciences, 
and (to be ſhort) who can live idly, and without 
manual labour, and will bear the port, charge, aud 


a. * 


1 .. ĩð 


ſeſſional or official; and un- bear among men, during tit 
married women to the ſame rank lives of their fathers. 
as their eldeſt hrothers would 


2 Inſt. 668. © 3 Inft. 30. 2 Inſt. 667 


2 Ibid. | 7 Commonw. of Eng. b. * 


* 2 Inft. 667. | c. 20. 
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countenance of a gentleman, he ſhall be called maſ- 
ter, and ſhall be taken for a gentleman. A yeoman 
is he that hath free land of forty ſhillings by the 
year; who was anciently thereby qualified to ſerve. 
on juries, vote for knights of the ſhire, and do any 
other act, where the law requires one that is probus & 
lgalis. homo *, S F 
The reſt of the commonalty are tradeſmen, arti- 
ſcert, and labourers ; who, (as well as all others) muſt 
in purſuance of the ſtatute 1 Hen. V. c. 5. be ſtiled 
by the name and addition of their eſtate, degree, or 
myſtery, and the place to which they belong, or where 
they have been converſant, in all original writs of 
actions perſonal, appeals, and indiftments, upon 
which proceſs of outlawry may be awarded; in or- 
der, as it ſhould ſeem, to prevent any clandeſtine or 
miſtaken outlawry, by reducing to a ſpecific cer- 


#inty the perſon who is the object of it's proceſs. 


2 2 laſt. 663, 
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EHAPTER THE THIRTEENTH. 


OF THE MILITARY XD MARITIME 
STATES: 


| Tur military ſtate includes the whole of the 
ſoldiery; or, ſuch perſons as are peculiarly appointed 
a mong the reſt of the people for the ſafeguard and 
Cefence of the realm. | 

In a land of liberty it is extremely dangerous to 
make a diſtinct order of the profeſſion of arms. In 


abſolute monarchies this is neceſſary for the ſafety of 
the prince, and ariſes from the main principle of 


their conſtitution, which is that of governing by 
fear: but in free ſtates the profeſſion of a ſoldier, 
taken ſingly and merely as a profeſſion, is juſtly an 
object of jealouſy. In theſe no man ſhould take up 
arms, but with a view to defend his country and it's 
laws: he puts not off the citizen when he enters the 
camp; but it is becauſe he is a citizen, and would 
with to continue ſo, that he makes himſelf for a 
while a ſoldier. The laws therefore and conſtitution 
of theſe kingdoms know no ſuch ſtate as that of a per- 
petual ſtanding ſoldier, bred up to no other protetiion 
than that of war: and it was not till the reign of 

lenry VII, that the kings of England had ſo much 
as a guard about their perions. | 
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In the time of our Saxon anceſtors, as appears 
from Edward the confeſſor's laws", the military 
force of this kingdom was in the hands of the dukes 
or heretochs, abs were conflituted through every 
prorince and county in the kingdom; being taken 
out of the principal nobility, and ſuch as were moſt 
remarkable for being“ ſapientes, fideles, et animgſi. 
Their duty was to lead and regulate the Enguth 


armies, with a very unlimited power; “ prout ei, 


« ojfum fucrit, ad honorem corone et utilitatem regni. 


And becauſe of this — wer chey were elected by 


the people in their full aſſembly, or folkmote, in the 
fame manner as ſheriffs were elected: following ſti! 
that old fundamental maxim of the Saxon conſtitu- 


tion, that where any officer was intruſted with ſuch 


power, as if abuſed might tend to the oppreſſion of 
the people, that power was delegated to him by the 


rote of the people themfelves *. So too, weng the 


ancient Germans, the anceſtors of our Saxon fore- 
fathers, they had their dukes, as well as kings, with 
an independent power over the military, as the kings 
had over the civil ſtate. The dukes were electivr, 


the kings hereditary : for ſo only can be conſiſtently 


underſtood that paſſage of Tacitus 3, reges ex nobi- 
Hate, duces ex wirtute ſumunt;” in conſtituting 
teir kings, the family or blood royal was regarded ; 
in chuſing their dukes or leaders, warlike merit: juſt 
u Cæſar relates of their anceſtors in his time, that 
whenever they went to war, by way either of attack 
or defence, they eleded leaders to command them +. 
This large ſhare of power, thus conferred by the 


people, though intended to preſerve the liberty of the 


lubjet, was perhaps unreaſonably detrimental to the 


i c. de heretochiis. ivid. See alſo Bede, eccl. hiſt. 

L i vero viri eliguntur per J. 5. c. 10. | 

„une confiliums pro com- 3 De Aris. Germ. 7. 

0 Muni utilitate regni, per pro- 4 * Suum bellum civitas aut 

7 uncias et patrias univerſas, et „ illatum defendit aut infert, ma- 

Cod fmmgulos comitatus, in pleno 4 giftratus qui ei bello præhnt ac · 
dimate, ficur et wicecomites * [;guntur.”* De beil. Gall, 1 


.* + 
7 
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Previnciarum et comitatuum eligi 6. c. 22. 
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] rcrogative of the crown : and accordingly we find 
very ill uſe made of it by Edric duke of Mercia, inthe 
2e1gn of king Edmund Ironfide; who, by his office 
of duke or Ck was entitled to a large com- 
mand in the king's army, and by his repeated treache- 
ries at laſt transferred the crown to Canute the 
Dane. 

It ſeems univerſally agreed by all hiſtorians, chat 
king Alfred firſt ſetiled a national militia in this 
kingdom, and by his prudent diſcipline made all the 
ſubjects of his dominion ſoldiers: but we are unfor— 
tunately left in the dark as to the particulars of 
this his ſo celebrated regulation; though, from vha 
was laſt obſerved, the dukes ſeem to — been leit 
in poſſeſſion of too large and independent a por: 
which enabled duke Harold on the death of Edward 
the confeſſor, though a ſtranger to the royal blocd, 
to mount for a ſhort ſpace the throne of this king 
dom, in prejudice of Kdgar Atheling the rightul 

eir. 

Upon the Norman conqueſt the feodal law was in- 
troduced here in all it's rigour, the whole of which i 
built on a military plan. I ſhall not now enter nol 3 
the particulars of that conftitution, which belong |. 
more properly to the next part of our commentaries; T 
but ſhall only obſerve, that, in conſequence thereo WW p. 
all the lands in the kingdom were divided into wh: hy 
were called knighis' fees, in number above fixt 
thouſand; and for every Knight's fee a knight ol c 
| ſoldier, miles, was bound to attend the king in 1 0 

wars, for forty days in a year; in which 2 1 
time, before war was reduced to a ſcience, tae can i 
paign was generally finiſhed, and a kingdom eite tt 
conquered or victoriouss. By this means the kl 5. 
had, without any expenſe, an army of ſixty thoula FF Iv 
men always ready at his command. And according) pe 
we find one, among the laws of William the cot 


5 The Poles are, even at compelled to ſerve above f 76. 
this day, ſo tenacous of their weeks, or forty days, in 41-5 
ancient conſt:tut.on, that their Mod. Un. Hiſt. XxX. Iz. > 


xoſę olite, or militia, cannot be 
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WY @uerors, which in the king's name commands and 
firmly enjoins the perſonal attendance of all knights 
e 


and others; quod haleant et teneant ſe ſemper in 
" armis et equis, ut decet et oportet : et quod ſemper ſint 


" plendum et peragendum, cum opus adfuerit, ſecundum 
« quod debent de feodis et tenementis ſuis de jure nobis 
* facere.”” This perſonal ſervice in proceſs of time 
dezenerated into pecuniary commutations or aids, 
e and at laſt the military part of the feodal ſyſtem was 
"WY aboliſhed at the reſtoration, by ſtatute 12 Car. II. 


"i «. 24 

- In the mean time we are not to imagine that the 
8 kingdom was left wholly without defence in caſe of 
WH domeſtic inſurrections, or the proſpect of foreign in- 
BY efons. Beſides thoſe, who by their military te- 
© nures were bound to perform forty days ſervice 1n the 
: held, firſt the aſſiſe of arms, enacted 27 Hen. 11”, 


Edward I, oblized every man, according to his eſtaie 
and degree, to provide a d2terminate quantity of ſuch 
arms as were then in uſe, in order to keep the peace: 
and conftables were appointed in all hundreds by the 
latter ſtatute, to ſee that ſuch arms were provided. 
Theſe weapons were changed, by the ſtatute 4 & 5 
Ph. & M. c. 2. into others of more modern ſervice: 
hut both this and the former proviſions vere repealed 
anche reign of James 17. While theſe eontinued in 


0 | . . o g . 0 
n force, it was uſual from time to time for our princes 
# iſſue commiſſions of array, and ſend into every 


county officers in whom they could confide, to muſ- 
ter and array (or ſet in military order) the inhabi- 


lon of array was ſettled in parliament in the 5 He. 


penal clauſes*. But it was alſo provided* that no 


76. . | 662. 667. See 8 Raym. 374, 
7 Hoved. A. D. 1181. ae: : 
3 13 Edw. I. c 6. 1 Stat. 1 Edw. III. ſt. 2. c. 


? Stat. 1 Jac. I. c. 25. 21 5: & 7. 25 Edw. III. ſt. 5, 


ſacl. c. 28. | c. 8. 


O o 2 


" prompti et parati ad ſervitium ſuum integrum nobis eæ- 


BY ::4 afterwards the ſtatute of Winchefter ®, under 


Rs 
r 


tants of every diſtrict; and the form of the commiſ- 


IV, ſo as to prevent the inſertion therein of any neu 


6 c. 38. See Co. Litt. 75, o Ruſhwyorth. part. 3. page 
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man ſhould be compelled to go out of che kingdom 


at any rate, nor out of his ſhure but in caſes of ur. 
gent neceſſity ; nor ſhould provide ſoldiers unleſs by 
conſent of parliament. About the reign of king 
Henry the eighth, or his children, lieutenants began 
to be introduced *, as ſtanding repreſentatives of the 
crown, to keep the counties. in military order; for 
we find them mentioned as known officers in the 
ſtature 4 & 5 Ph. & M. c. 3. though they had na 
been then long in uſe, for Camden ſpeaks of chem 
in the time of queen Elizabeth, as extraordinary 
magiſtrates conſtituted only in times of difficulty and 
danger. But the introduction of theſe commiſſions 
of heutenancy, which contained in ſubſtance the 
fame powers as the old commiſſions of array, cauſed 
the latter to fall into diſuſe. 

In this ſtate things continued, till the repeal of 


whe ſtatutes of armour in the reign of king James ch: 


tirſt; after which, when king Charles the firſt had, 
during his northern expeditions, iſſued commiſſions 
of lieutenancy and exerted ſome military powers, 
which, having been long exerciſed, were thought to 


belong to the crown, it became a queſtion in the 


long parliament, how far the power of the militia 
did inherently reſide in the king; being now unſup- 
ported by any ftatute, aud founded only upon im- 
memorial uſage. This queſtion, long agitated, with 

reat heat and reſentment on both fides, became at 
be the immediate cauſe of the fatal rupture be- 
tween the king and his parliament: the two houſes 
rot only denying this prerogative of the crown, the 


legality of which perhaps might be ſomewhat doubt- | 


ful; but alſo ſeiſing into their own hands the entite 
power of the militia, che illegaliiy of which ttep 
could never be any doubt at all. 

Soon after the reſtoration of king Charles the 
| ſecond, when the military tenures were aboliſhed, it 
was thought proper to aſcertain the power of the 


militia, io recognize the ſole right of the crown to 


2 15 Raym. 758. .it. 103. Bait 1594 
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zorern and command them, and to put the whole 
into a more regular method of military ſubordina- 
lion“: and the other, in which the militia nod ſtands 
by law, is principally built upon the ſtatutes which 
were then enacted. It is true the two laſt of them Ci 
are apparently repealed; but many of their provi- "oy 
fions are re-enated, with the addition of ſome new | 
regulations, by the preſent militia laws: the general 
ſcheme of which is to diſcipline a certain number of 
the inhabitants of every county, choſen by lot tor(y);. 
three years, and officere{ by the lord lieutenant, the; 
deputy lieutenants, and other principal landhoiderg, : 
under a commiſſion from the crown. They are ngt | 1 
compellable to march out of their counties, unleſs in ._ ©. nl 
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caſe of invaſion or actual rebellion within the real 
(or any of its dominions or territories) nor in apy 
caſe compella ble to march out of the kingdom. They 
are to be exerciſed at ſtated times: and their difci- 
pline in general 'is liberal and eaſy; but when drawn 
out into actual ſervice, they are ſubject to the rigours X 
of martial law, as neceſſary to keep them in order. 
This is the conſtitutional ſecurity, which our laws $ a 
have provided forthe public peace, and for protecting 
th? realm againſt foreign or domeſtic violence. | 
| When the nation was engaged in war, more ve- 
teran troops and. more regular diſcipline were cfteem- 
el to be neceſſary than could be expected from a 
ere militia. And therefore at ſuch limes more ri- » 
zorous methods were put in uſe for the raiſing of 
armies and the due regulation and diſcipline of the 
ſoldiery: which are to be looked upon only as tem- 
porary excreſcenges bred out, of the diſtemper of the 
late, and not ag Any part of the permanent and per- 
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5 Stat. 16 Geo. III. c. 3. Geo. III. c. 72. [26 Geo. 3. c. 4 

6 2 Geo. III. c. 20. 9 Geo. 107.] | | | :8 
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1) [And now for five years by ſtatute 26 Geo. III. c. 107, 
Wlich has reduced into one act the laws relating to che nul. u.a.] 
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tual laws of the kinglom. For martial la w, which 


is built upon no ſettled principles, but. is entirely 
arbitrary in it's deciſions, is, as fir Matthew Hale 


_- obſerves?, in truth and reality no law, but ſome— 


thing indulged rather than allowed as a law. The 
neceſſity of order and diſcipline in an army is the only 
thing which can give it countenance; and therefore it 
ought not to be permitted in time of peace, when 
the king's courts are open for all perſons to receive 
juſtice according ta the laws of the land. Where. 
fore, Thomas earl of Lancaſter being condemned at 
Pontefract, 15 Edw. II. by martial law, his attain- 
der was reverted 1 Edw. III. becauſe it was done in 
time of peace“. And it is laid down“, that if a 
lieutenant, or other, that hath commiſſion of mar- 
tial authority, doth in time of peace hang or other- 
wiſe execute any man by colour of martial law, this 
is murder; for it is againſt magna carta. The pei- 
tion of right“ moreover enacts, that no ſoldier ſhall 
be quartered on the ſubject without his own con- 
ſent *; and that no commiſſion ſhall iſſue to proceed 
within this land according to martial law. And 
whereas, after the reſtoration, king Charles the ſe— 
cond kept up about five thouſand regular troops, by 
his own authority, for guards and garriſons; which 
king James the ſecond by degrees increaſed to no lets 
than thirty thouſand, all paid from his own civil lift; 
it was made one of the articles of the bill of rights“, 
that the raiſing or keeping a ſanding army within 
the kingdom in time of peace, unleſs it be with conſent 
of parliament, is againſt law. : 

But, as the faſhion of keeping ſtanding armies 
{which was firſt introduced by Charles VII in France, 
J. D. 1445) has of late years univerſally pre- 
vailed over Europe, (though ſome of it's potentates, 


7 Yi. E. I. c. 2. dier can be quartered upon the 

8 2 Brad. Append, 5g. gentry, the only frezmen in that 

9 At. 52. republic. Mod. Univ. Hitt 

© tap. 29. | xX KXXIV. 23. | 

x 3 Car. I. See alſo Stat. 3 Stat. 1 W. & M. ſt. 2 
31 Car. II. c. 1. c. 2. 


> Thus, in Poland, no ſol- 4 Rovertfon, Cha. V. i. 9+ 
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being unable themſeives to maintain them, are 
obliged to have recourſe to richer. powers, and 
receive ſubſidiary, penſions for that purpoſe) it has 
alſo for many years paſt been annually judged neceſ- 
ſary by our legiſlature, for the ſafety of the king- 


dom, the defence of the poſſeſſions of the crown of 


Great Britain, and the preſervation of the balance 
of power 1a Europe, to maintain even in time of 
peace a ſtanding body of troops, under the com- 
mand of the crown; who are however i facto diſ- 


banded at the expiration of every year, unleſs con- - 


tinued by parliament. And it was enacted by ſtatute 
10 W. III. c. 1. that not more than twelve thouſand 
regular forces ſhould be kept on foot in Ireland, 
though paid at the charge of that kingdom; which 
permiilion is extended by ftatute 8 Geo. III. c. 13, 
to 16235 men, in time of peace. 

To prevent the executive power from being able to 


oppre's, ſays baron Monteſquieu 5, it is requiſite that _ 


the armies with which it is entruſted ſhould conſiſt of 
the people, and have the ſame ſpirit with the people ; 
as was the caſe at Rome, til Marius new-modelled 


the legions by enliſting the rabble of Italy, and laid 


the foundation of all the military tyranny that en- 
ſued. Nothing then, according to theſe principles, 
ought to be more guarded againit in a free ftate, than 
making the military power, when ſuch a one is ne- 
ceſſary to be kept on foot, a body too diſtinct from 
the people, Like ours, it ſhould wholly be com- 


poſed of natural ſubjects; it ought only to be en- 
lifted for a thort and limited time; the ſoldiers alſo 


ſhould live intermixed with the people; no ſepa- 
rate camp, no barracks, no inland fortreſſes ſhould 
be allowed. And perhaps it might be fill better,*if, 
by diſmiſſing a ftated number and enliſting others 


at every renewal of their term, a circulation could 


be kept up between the army and the people, and the 


citizen and the ſoldier be more intimately conneQtel 


together. 


5 Sp. L. II. 6. 
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To __ this body of . in order, an annual 


act of parliament likewiſe paſſes, © to puniſh mutiny 


i and deſertion, and for the better payment of the ar- 
« my and their quarters.” This regulatesthe manner 
in which they are to be diſperſed among the ſeveral 


inn-keepers and victuallers throughout the kingdom; 


and eſtabliſhes a law martial for their government. 
By this, amoag other things, it is enacted, that if 
any officer or Edler ſhall excite, or join any mutiny, 
or knowing of it, ſhall not give notice to the com- 
manding officer: or ſhall . or liſt in any other 
regiment, or ſleep upon his poſt, or leave it before he 


is relieved, or hold correſpondence with a rebel or 


enemy, or ſtrike or uſe violence to his ſuperior of- 


ficer, or ſhall diſobey his lawful commands: ſuch of- 
fender ſhall ſuffer ſuch puniſhment as a court martial - 


ſhall inſti, though it extends to death itſelf. | 
However expedient the moſt ſtrict regulations may 
be in time of actual war, yet, in times of profound 
eace, a little relaxation of military rigor would not, 
one ſhould hope, be productive of much inconveni— 
ence. And, upon this principle, though by our 
ſanding laws * (ſtill remaining in force, though not 
attended to) deſertion in time of war is made felony, 
without benefit of clergy, and the offence 1s triable 
by a jury and before juſtices at the common law; yet, 


by our militia laws before-mentioned, a much lighier 


uniſhment is inflicted for deſertion in time of peace. 
80, by the Roman law alfo, deſertion in time of war 
was puniſhed with death, but more mildly in time of 
tranquillity 7. But our mutiny act makes no ſnch diſ- 
tinction: for any of the fauits above-mentioned are, 
equally at all times, puniſhable with death itſelf, if a 
court martial ſhall think proper. This diſcretionary 
power of the court martial is indeed to be guided 
by the directions of the crown; which, with regan 


to military offences, has almoſt an abſolute legiſſa - 


6 Stat. 18 Hen. VI. c. 19. 7 Ff. 49. 16. 5. 
2 & 3 Edw. VI. c. 2. | 


ch. 13. „ | 41 


le power s. His majeſty, ſays the act, may form 


« articles of war, and conſtitute courts martial, with 
power to try any crime by ſuch articles, and inflict 
« penalties by ſentence or judgment of the ſame.” 
Avaſt and moſt important truſt! an unlimited power 
to create crimes, and annex to them any puniſhments, 
not extending to life or limb! Theſe are indeed for- 
bidden to be inflited, except for crimes declared to 


be ſo puniſhable by this act; which criun-'s we have 


juſt enumerated, and, among which, we may obſerve 
that any diſobedience to lawful commands is one. 


Perhaps in ſome future reviſion of this act, which is 


in many reſpects haſtily penned,” it may be thought 
worthy the wiſdom of parliament to aſcertain the 


limits of military ſubjection, and to enact expreſs. 
articles of war for the government of the army, as 


is done for the government of the navy: eſpecially as, 
by our preſent conſtitution, the nobility and gentry 
of the kingdom, who ſerve their country as militia 
officers, are annually ſubjected to the ſame arbitrary 
rule, during their time of exerciſe. TD | 
One of the greateſt advantages of our Engliſh law 
is, that not only the crimes themſelves which it pu- 


niſhes, but alſo the penalties which it inflits, are 


aſcertained and notorious: nothing is left to arbitrary 
diſcretion : the king by his judges diſpenſes what the 


law jhas previouſly ordained; but is not himſe'f 


the legiſlator. How much therefore 1s it to be re- 
gretted that a ſet of men, whoſe bravery has ſo 
often preſerved the liberties of their country, ſhould be 
reduced to a ſtate of ſervitude in the midſt of a na- 
ton of freemen ! for fir Edward Coke will inform 
us ?, that it is one of the genuine marks of ſervitude, 
to have the law, which is our rule of action, either 


concealed or precarious: © miſera eft ſervitus uli jus 
* of vagum aut incagnitum. Nor is this ſtate of ſer- 


mude quite conſiſtent with the maxims of ſound 


policy obſerved by other free nations. For, the 


A like power over the ma- * jeſty's marine ſorces while on 
nes is given to the lords of the * ſhore.” e 
«imiralty, hy another annual at 9 4 Inſt. 332. 

tur the regulat.on of his ma- 
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greater the general liberty is which any ſtate enjoys, 
the more cautious has it uſually been in introducing 
ſlavery in any particular order or profeffion. Theſe 
men, as baron Monteſquieu ebſerves“, ſeeing the 
liberty which others poſſeſs and which they them- 


ſelves are excluded from, are apt (like eunuchs in the 
caſtern ſeraglios) to live in a ſtate of perpetual envy - 


and hatred towards the reſt of the community; and 
indulge a malignant pleaſure in contributing to de— 
ſtroy thoſe privileges, to which they never can le 


admitted. Hence have many free ſtates, by depart- 
ing from this rule, been endangered by the revolt of 
their ſlaves: while, in abſolute and deſpotic govern- 


ments where no real liberty exiſts, and conſequeat!y 
no invidious compariſons can be formed, ſuch inci- 


dents are extremely rare. Two precautions are 


therefore adviſed to be obſerved in all prudent and 
free governments: 1. To prevent the introduction of 
ſlavery at all: or, 2. If it be already introduced, 
not to intruſt thoſe ſlaves with arms; who wall then 


find themſelves an overmatch for the freemen. Much 


leſs ought the ſoldiery to be an exception to the peo- 
ple in general, and the only flate of ſervitude in che 
nation. | | 1 | | 


But as ſoldiers, by this annual act, are thus put 
in a worſe condition than any other ſubjects, ſo by 


the humanity of our ſtanding laws, they are in ſome 

55 ſtatute 43 Ez. c. 3. 
a veekly allowance is to be raiſed in every count? 
for the relief of ſoldiers that are ſick, hurt, and 
maimed: not forgetting the royal hoſpital at Chelſea 
for ſuch as are worn out in their duty. Officers and 
ſoldiers, that have been in the. king's ſervice, are by 
ſeveral ſtatutes, enacted at the cloſe of ſeveral wars, 
at liberty to uſe any trade or occupation they are fit 
for, in any town in the kingdom (except the two 
univerſities) notwithſtanding any ſtatute, cuſtom, or 


charter to the contrary. And ſoldiers in actual 


military ſervice may make nuncupative wills, and dil- 
poſe of their goods, wages and other perſonal chat 


0 Sp. L. 15. 12. 


Awe ns a> tc: 


Ch. 13. 


tels, without thoſe forms, ſolemnities, and expences, 
which the law requires in other caſes *. Our law does 
not indeed extend this privilege ſo far as the civil law; 
which carried it to an extreme that borders upon the 


ridiculous. For if a ſoldier, in the article of death, 


wrote any thing in bloody letters on his ſhield, or 


in the duſt of the field with his ſword, it was a very 


good military teſtament *. And thus much for the 
military ſtate, as acknowledged by the laws of Eng- 
land. | 


The maritime ſtate is nearly related to the former: 


though much more agreeable to the principles of our 
free conſtitution. The royal navy of England hath 
ever been it's greateſt defence and ornament; it is it's 


ancient and natural ſtrength; the floating bulwarks 


ol the iſland; an army, from which, however ſtrong 
and powerful, no danger can ever be apprehended 
to liberty: and accordingly it has been afliduouſly 
\ cultivated, even from the earlieſt ages. To ſo much 

rfection was our naval reputation arrived in the 
twelfth century, that the code of maritime laws, 
which are called the laws of Oleron, and are receiv- 


ed by all nations in Europe as the ground and ſub- 


ſtruction of all their marine conſtitutions, was con- 
feſſedly compiled by our king Richard the firſt, at the 
iſle of Oleron on the coalt of France, then part of 
the poſſeſſions of the crown of Englands. And yet, 


ſo vaſtly inferior were our anceſtors in this point to 


the preſent age, that even in the maritime reign of 
queen Elizabeth fir Edward Coke“ thinks it matter 
of boaſt, that the royal navy of England then con- 


ſiſted of three and thirty ſhips. The preſent condi- 


tion of our marine is in great meaſure owing to the ſa- 


Intary proviſions of the ſtatutes, called the navigation 


acts: whereby the conſtant increaſe of Engiiſh ſhip- 


Stat. 29 Car. II. c. 3. 5 quunt, hujuſmodi woluntatem ſ/a- 
W. III. c. 21. F. 6. 
Si milites quid in clypeo literis 15. | 
ſarguine ſuo rutilantibus adnota- 3 4 Inft, 144. Coutumes de la 
 werinty, aut in pulvyere inſcripſe= mer. 2. 
rint gladio ſue, ii tempore gue, 4 4 Inſt. 50. 
id prælic, wite ſertem derelin- | 
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ping and ſeamen was not only encouraged, but ren- 


dered unavoidably neceſſary. By the ſtatute 5 Ric. 


II. c. 3. in order to augment the navy of England, 
then greatly diminiſhed, it was ordained, that none 
of the king's liege people ſhould ſhip any merchan- 
dize out of or 1nto the realm but only in ſhips of the 
king's ligeance, on pain of forfeiture. In the next year, 

by ſtatute 6 Ric. II. c. 8. this wiſe-proviſion was ener- 
vated, by only obliging the e e to give En- 

liſh ſhips (if able and ſufficiem) the preference. 
Bur the moſt beneficial ſtatute for the trade and com- 
merce of theſe kingdoms is that navigation-aR, the 
rudiments of which were firſt framed in 16505, with 
a narrow partial view: being intended to mortify our 


own ſugar iſlands, which were diſaffected to the par- 


liament and ftill held out for Charles II, by ſtopping 
the gainſul trade which they then carried on with the 
Dutch“; and at the ſame time to clip the wings of 


. thofe our opulent and aſpiring neighbours. This 


prohibited all ſhips of foreign nations from trading 
with any Engliſh plantations without licence from the 
council of ſtate. In 16517 the prohibttion was ex- 
tended alſo to the mother country: and no goods were 
ſuffered to be imported into England, or any of it's 
dependencies, in any other than Engliſh bottoms: or 
in the ſhips of that European natton, of which the 
merchandize imported was the genuine growth or ma- 


nufacture. At the reſtoration, the former proviſions 


were continued, by ſtatute 12 Car. II. c. 18. with 
this very material improvement, that the maſter and 
three-fourths of the mariners ſhall alſo be Engliſh 
ſubjects (a). 
Many laws have been made for the ſupply of the 


royal navy with ſeamen; for their regulation when 


on board; and to confer privileges and rewarcs on 


them during and after their ſervice. 


5 Scobcll. 132. el | 2 Scobell. 176. 
6s Mod. Un. Hiſt. xli. 289. : 


S 
0 m — 


— 


* 


(a) And theſe acts have deen farther enforced and rendered 
more cffectual by ſtatutes 26 Geo. III. c. 60. and 27 Geo. III. 
C 19. fs | 


Boox J. | 
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1. Firſt, for their ſupply. The power of impreſſ- 
ing ſeafaring men for the ſea ſervice by the ing's 
commiſſion, has been a matter of ſome diſpute, and 
ſubmitted to with great reluQtance; raw it hath 
very clearly and learnedly been ſhewn, by fir Michael 
Foſter s, that the practice of impreſſing, and grant- 
ing powers to the admiralty for that purpoſe, is of 
rery ancient date, and hath been uniformly continued 
by a regular ſeries of precedents to the preſent time; 
whence he concludes it to be part of the commor 


law?. The difficulty ariſes from hence, that no ſta- 


tute has expreſsly declared -this power to be in the 
crown, though many of them very ftrongly imply it. 
The ſtatute 2 Ric. II. c. 4. ſpeaks of mariners being 
arreſted and retained for the king's fervice, as of a 


thing well known and practiſed without diſpute; and. 


provides a remedy againſt their _—_—_ away. By 
x later ſtatute ©, if any waterman, who uſes the 
nver Thames, ſhall hide himſelf during the execu- 
tion of any commiſſion of prefling for the king's 
ſervice, he is liable to heavy penalties. By another *, 
no fiſherman ſhall be taken by the queen's commiſ- 
fion to ſerve as a mariner; but the commiſſion ſhall 
be firſt brought to two juſtices of the peace, inhabit- 
ing near the ſea coaſt where the mariners are to be 
taken, to the intent that the juſtices may chuſe out 


and return ſuch a number of able-bodied men, as in 


the commiſſion are contained, to ſerve her majeſty. 
And, by others“, eſpecial protections are allowed to 
ſeamen in particular circumſtances, to prevent them 
from being impreſſed. And ferrymen are alſo ſaid 
to be privileged from being impreſſed, at common 
hu. All which do moſt evidently imply a power 


it muſt from the ſpirit of our conſtitution, as well as 


Rep. 154. 2 See Stat. 7 & $ W. III. c. 
9 Ye alſo Comb. 245 Narr LES a Arn - 4 4 & 2 4 


”% Stat. 2 & 3 Ph. & M. c. III. c. 15. 11 Geo. III. c. 35 
10. 19 Geo. III. c. 75, &c. | 

i Stat. 5 Eliz. c. 3. D Sav. 14. | 

Vol. I. P p 
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of imprefling to reſide ſomewhere; and, it any where, - 


c. 19. 13 Geo. II. c. 17. 2 Geo. 
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from the frequent mention of the king's commiſſion 
reſide in the crofvn alone. 1 
But, befides this method of impreſſing, (which i 
only defenſible from public neceſſity, to which al 
private con ſiderations muſt give way) chere are other 
ways that tend to the increaſe of ſeamen, and man- 
ning the royal navy. Pariſhes may bind out poor 
boys apprentices to maſters of merchantmen, yhy 
ſhall be protected from impreſſing for the firſt three 
years; and if they are improfied afterwards, the 
maſters ſhall. be allowed their wages “: great advan- 
tages in point of wages are-given to volunteer ſeamen 
in order to induce them to enter into his majeſty'; 
ſervice5: and every foreign ſeaman, who during a war ll »; 
ſhall ſerve two years in any man of war, merchant- e 
man, or privateer, is naturalized i/o fato*. About ar 
the middle of king William's reign, a ſcheme was il fi 
ſet on foot? for a regiſter of ſeamen to the number fte 
of thirty thouſand, for a conſtant and regular ſupply Bi all 
of the king's fleet; with great privileges to the re- Wil to 
ered men, and on the —_ hand, heavy penaltes 
in caſe of their non-appearance when called for: but WM lor 
this regiſtry, being judged to be ineffectual as well a Will fer 
oppreſhve, was aboliſhed by ſtatute 9 Ann. c. 21. or 
2. The method of ordering ſeamen in the royal or 
fleet, and keeping up a regular diſcipline there, is ue 
directed by certain expreſs rules, articles, and orders, Wi cu; 
firſt enacted by the authority of parliament ſoon after WM his 
the reftoration * ; but ſince new-modelled and altered, the 
after the peace of Aix la Chapelle ?, to remedy ſome iff tho 
deſects which were of fatal conſequence in conduct. Wl arr 
ing the. preceding war. In theſe articles of the na but 
almoſt every. poſſible offence is ſet down, and the 
puniſhment thereof annexed; in which reſpect the 
| ſeamen have much the advantage over their brethren 
in the land ſervice; whoſe articles of war are not 
enacted by parliament, but framed from time to une 


4 Stat. 2 Ann. c. 6. 8 Stat. 13 Car. II. ſt. 1.c. 9. 
Stat. 31 Geo. II. c. yo. 9 Stat. 22 Geo. II. c. 2; 
6 Stat. 13 Geo. II. c. 3. amended by 19 Geo. III. c. 17 
7 Stat. 7 & 8 W. III. c. 21. * , 


Ch. 13. 


it the pleaſure of the crown. Vet from whence this 
diſtinction aroſe, and why the executive power, which 


is limited ſo properly with regard to the navy, ſhould 


be ſo extenfive with regard to the army, it is hard to 
aſſign a reaſon : unleſs it proceeded from the perpe- 
mal eſtabliſhment of the navy, which rendered a 
permanent law for their regulation expedient; 
and the temporary duration of the army, which 
ſubſiſted only from year to year, and might there- 
fore with leſs danger be ſubjected to diſcretionary 
gorernment. But, whatever was apprehended at the 
firſt formation of the mutiny act, the regular . re- 
newal of our ſtanding force at the entrance of every 
year has made this diſtinction idle. For, if fro 
experience paſt we may judge of future events, the 
army is now laſtingly ingrafted into the Britiſh con- 


ſtitution; with this ſingularly fortunate circum- 


ſtance, that any branch of the legiſlature may annu- 


ally put an end to it's legal exiſtence, by refuſing to 


toncur in it's continuance. | N 


3. With regard to the privileges conferred on ſai- 


lors, they are pretty much the ſame with thoſe con- 
ferred on ſoldiers; with regard to relief when maimed, 


or wounded, or ſuperannuated, either by county rates, 


or the royal hoſpital at Greenwich; with regard alſo to 
the exerciſe of trades, and the power of making nun- 
cupative teſtaments: and-farther ?, no ſeaman aboard 
hs majeſty's ſhips can be arreſted for any debt, unleſs 
the ſame be ſworn toamount to at leaſt twenty pounds; 
though, by the annual mutiny acts, a ſoldier may be 


arreſted for a debt which extends to half that value, 


but not to a leſs amount. 


— 


o Stat. 31 Geo. II. c. 10. h 
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CHAPTER THE FOURTEENTH. 
o MASTER axd SERVANT. 


H avixe thus commented on the rights and 
duties of perſons, as ſtanding in the public relations 
of magiſtrates and people, the method I have marked 
out now leads me to conſider their rights and duties in 
private economical relations. „ 
The three great relations in private life are, 1. 
That of maſter and ſervant; which is founded in con- 
venience, whereby a man is directed to call in the 
aftiftance of others, where his own ſkill and labour 
will not be ſufficient to anſwer the cares incumbent 
upon him. 2. That of huſband and wife; which is 
ſounded in nature, but modified by civil ſociety: the 
one direfting man to continue and multiply his ipe- 
cies, the other preſcribing the manner in which that 
natural impulſe . muſt be confined and regulated. 3. 
That of F arent and child, which is conſequential to 
that of marriage, being it's principal end and deſign: 
and it is by virtue of this relation that infants ar 
protected, maintained, and educated. But, ſine 
the parents, on whom this care is primarily i. 
cumbent, may be ſnatched away by death before the) 
have completed their duty, the law has therefore pro 
vided a fourth relation; 4. That of guardian 
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ward, which is a kind of artificial parentage, in 
order to ſupply the deficiency, whenever it hap- 


pens, of the natural. Of all theſe relations in their 


der. Fo, | 5 
5 diſcuſſiag che relation of maſler and ſervant, I 


all, firſt, conſider the ſeveral forts of ſervants, and 


how this relation is created anddeſtroyed: ſecondly, the 
elfect of this relation with regard to the parties them- 


ſeives: and, laſtly, it's effect with regard to other 


perſons. | | 
I. As to the ſeveral ſorts of. ſervants: I have for- 


merly obſerved * that pure and proper flavery does 


not, nay cannot, ſubſiſt in England: ſuch I mean, 
waereby an abſolute and unlimited power is given to 
ae mater over the life and fortune of the flave. 
And indeed it 1s repugnant. to reaſon, and the prin- 
ciples of natural law, that ſuch a ſtate ſhould ſubſi ſt 


any where. The three origins of the right of ſlavery, 


aligned by Juſtinian!, are all of them built upon 


faiſe foundations 3. As, firſt, ſlavery is held to ariſe 


jure gentium, from a ſtate of "captivity in war; 
waenc2 ſlaves are called mancipia, quaſe manu capti. 
The conqueror, ſay the civilians, had a right to the 
lite of his captive; and, having ſpared that, has a 
right to deal with him as he pleaſes. But it is an 
untrue poſition, when taken generally, that by the 


aw of nature or nations, a man may kill his enemy: 


he has only a right to kill him, in particular caſes; 
in caſes of abſolute neceſſity, for ſelf-defence: and it 


is plain this abſolute neceſſity did not ſubſiſt, ſince 


the victor did not actually kill him, but made him 
priſoner: War is itietf juſtifiable only on principles 
of ſelf preſervation; and therefore it gives no other 
nght over priſoners but merely to diſable them from 
doing harm to us, by confining their perſons: much 
lels can it give a right to kill, torture, abuſe, plunder, 
or even to enſlave, an enemy, when the war is over. 
vince therefore the right of mating ſlaves by captivity 


1 * ü | F- 4 ( | . * | a „ = 
Page 12 7. „ civili : naſcuntur ex ancillis nf 
* Srvi aut ſiunt, aut naſcun- tris. Inft. 1. 3. 4. 
bine fant jure gentium, aut Jure 3 Monteſq. Sp. L. xv. 2. 
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dation failing, t 


and will, not endure the exiſtence of, ſlavery within 


dained, that all idle vagabonds ſhould be made flare; 
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depends on a ſuppoſed right of ſlaughter, that foun- 

"ok conſequence drawn from it muſt 
fail likewiſe. But, ſecondly, it is ſaid that flayery 
may begin jure civili; when one man ſells him. 
ſelf to another. This, if only meant of contra 
10 ſerve or- work for another, is very juſt : but when 


* to ſtrict ſlavery, in the ſenſe of the laws of 
o 


Rome or modern Barbary, is alſo impoflible, 


Every ſale implies a 22 a quid pro quo, an equi- 
valent * to the ſe 
fers to t 


bor life, and liberty, both of which (in abſolute 


ller in lieu of what he trans- 
e buyer: but what equivalent can be piven 


ſlavery) are held to be in the maſter's diſpoſal ? His 
property alſo, the very price he ſeems to receive, de- 
volves ipſo facto to his maſter, the inſtant he becomes 


his flave. In this caſe therefore the buyer gives no- 


thing, and the ſeller receives nothing: of what a- 
lidity then can a ſale be, which deftroys the very 
principles upon which all ſales are founded? Lafily, 
we are told, that beſides theſe two ways by which 
ſlaves © funt,” or are acquired, they may alſo be 
hereditary ; © ſervi naſcuntur; the children of 2. 


_ quired flaves are jure nature, by a negative kind of 


birthright, flaves alſo. But this, being built on the 


two former rights, muſt fall together with them. ff 


neither captivity, nor the ſale of one's ſelf, can by 

the law of nature and reaſon reduce the parent to 

llavery, much leſs can they reduce the offspring. 
Upon theſe principles the law of England abhor, 


this nation: ſo that when an attempt was made to 
introduce it, by ſtatute 1 Edw. VI. c. 3. which or. 


and fed upon bread and water, or ſmall drink, and 
refuſe meat; ſhould wear a ring of iron round thel 
necks, arms, or legs; and ſhould be compelled I 
beating, chaining, or otherwiſe, to perform the wort 
aſſigned them, were it never ſo vile; the ſpirit of the 
nation could not brook this condition, even in tit 
moſt abandoned rogues; and therefore this ſtatut 


% 
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was repealed in two years afterwards*. And now it 
is laid down 5, that a flave or negro, the inftant he 
lands in England, becomes a freeman; that is, the 
law will protect him in the enjoyment of his perſon, 
and his property. Yet, with regard to any. right 

HH which the maiter may have lawfully acquired to the 

by ual ſervice of John or Thomas, this will re- 
main exactly in the ſame ftate as before: for this is 
no more than the ſame ſtate of ſubjection for life, 

| which every apprentice ſubmits to for the ſpace of 
| ſeven years, or ſometimes for a longer term. Hence 
| too it follows, that the infamous and unchriſtian 
| ractice of withholding baptiſm from negro ſervants, 
[ft they ſhould thereby gain their liberty, is totally 
; without foundation, as well as without excuſe. The 
| law of England acts upon general and extenfive 
principles: it gives liberty, rightly underflood, that 

: is, protection to a jew, a turk, or a heathen, as well 

, as to thoſe who profeſs the true religion of Chriſt; 

h and it will not diſſolve a civil obligation between 


t maſter and ſervant, on account of the alteration of 
| faith in either of the parties : but the ſlave is entitled 
WU to the ſame protection in England before, as after, 
0 baptiſm; and, whatever ſervice the heathen negro 
If owed of right to his American maſter, by general not 


F by local law, the ſame (whatever it be) is he bound 
0 to render when bro — to England and made a 
chriſtian. „ i 
0 1. The firſt ſort of ſervants therefore, acknow- 
ff ledged by the laws of England, are menial ſervants : 
ol fo called from being intra menia, or domeſtics. The 
. contract between them and their maſters ariſes upon 
s, the hiring. If the hiring be general without any 
nd 8 time limited, the law conſtrues it to be a 


ir iring for a year®; upon a principle of natural 

by equity, that the ſervant ſhall ſerve, and the maſter 
maintain him, throughout all the revolutions of the - 
be reſpective ſeaſons; as well when there is work to be 


+ Stat. 3 & 4 Edw. VI. c. 5 Salk. 666. 
156. x 6 Co. Litt. 42 
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done, as when there is not?: but the eontract may 
be made for any larger or ſmaller term. All ſingle 
men between twelve years old and ſixty, and married 
ones under thirty years of age, and all ſingle women 
between twelve and forty, not having any viſible liveii- 
hood, are compellable by two jultices- to go out to 
ſervice in huſbandry or certain ſpecific trades, for the 
promotion of honeſt induſtry: and no maſter can 
put away his ſervant, or ſervant leave his. maſter, 
after being ſo retained, either before or at the end of 
his term, without a quarter's warning; unleſs upon 
reaſonable cauſe to be allowed by a- juftice of the 
peace®.: but they may part by conſent, or make a 
l>ecial bargain. | oth tat | 

2. Another ſpecies of ſervants are called apprentice: 
(from apprendre, to learn) and are uſually bound for 
a term of years, by deed indented or indentures, to 
ferve their maſters, and be maintained and inſtructed 
by them. This is uſually done to perſons of trade, 
in order to learn their art and myſtery; and ſome- 
times very large ſums are given with them, as a pre- 
mium for ſuch their inſtruction ; but it may be done 
to huſbandmen, nay to gentlemen, and others. And? 
children of poor perſons may be apprenticed out by 
the oyerſeers, with conſent of two juſtices, till twen- 
ty-one years of age, to ſuch perſons as are thought 
fitting; who are alſo compellable to take them; and 
it is held, that gentlemen of fortune, and clergymen, 
are equally liable with others to ſuch compuliion * : 
for which purpoſes our ſtatutes have made the inden- 
tures obligatory, even though ſuch pariih-apprenuce 
be a minor. | Apprentices to trades may be dii- 
charged on reaſonable cauſe, either at the requeſt of 
chemſelves or maſters; at the quarter - ſeſſions, or by 
one juſtice, with appeal to the ſeſſions? ; Who may, 


F. N. B. 168. 17 G. II. c. 5. 18 G. III. c. 
s Stax. 6. „. 3 3 
9 Stat. 5 Eliz. c. 4. 43 Eliz. o Salk. 57. 491. Le 
c. 2, 1 Jac. I. c. 25. 7 Jac. I. 1 Stat. 5 Eliz. c. 4. 43 Eliz. 
c. 3. 8 & 9 W. & M. c. 30. 2 c. 2. C:o. Car. 179. 
3 Ann. c. 6. 4 Ann. 6. 19. 1 Stat. 5 Eliz. c. 4. 
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by the equity of the ſtatute, if they think it reaſon- 
able, direct reſtitution of a ratable, ſhare of the mo- 
ney given with the apprentice *: and pariſh- appren · 
tices may be diſcharged in the ſame manner, by two 
juſtices . But if an apprentice, with whom leſs 
than ten pounds hath been given, runs away from his 
maſter, he is compellable to ſerve out his time of ab- 
ſence, or make ſatisfaction for the ſame, at any time 
within ſeven years after the expiration of his original 
contract 5. . 1 
3. A third ſpecies of ſervants are labourers, who 
are only hired by the day or the week, and do not 
live inira menia, as part of the family; concerning 
whom the ſtatutes * cited s have made many very 
good regulations: 1. Directing that all perſons who 
have no vifible effects may be compelled to work : 2. 
Defining how long they muſt continue at work in 
ſummer-and in winter: 3. Puniſhing ſuch as leave or 
deſert their work: 4. Empowering the juſtices at ſfeſ- 
ſions, or the ſheriff of the county, to ſettle their 
wages: and 5. Inflicting penalties on ſuch as either 
give, or exact, more wages than are ſo ſettled. | 
4. There is yet a fourth ſpecies of ſervants, if they 
may be ſo called, being rather in a ſuperior, a miniſ- 
terial, capacity; ſuch as flexwards, factors, and bailif : 
whom however the law conſiders as ſarvants, pro 
tempore, with regard to ſuch of their acts as affect 
their maſter's or employer's property. Which leads 
me to conſider, SY, | 
II. The manner in which this relation, of ſervice, 
affects either the maſter or ſervant. And, firſt, by 
hiring and ſervice for a year, or apprenticeſhip under 
indentures, a perſon gains a ſetitlement in that pariſh 
wherein he laſt ſerved forty days?. In the next place 
perſons, ſerving ſeven years as apprentices to any 
trade, have an exclufive right to exerciſe that trade in 
any part of Englands. This law, with regard to 


+ Salk. 67. | III. c. 26. 8 
s Stat. 20 Geo. II. c. 19. 7 See page 364. 
g Stat. 6 Geo. III. c. 26. 2 Stat. 5 Eliz. c. 4. F. 31. 
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the excluſive part of it, has by turns been looked 
upon as a hard law, or as a beneficial one, accord. | 
ing to the prevailing humour of the times : which haz 
occaſioned a great variety of refolutions in the courts 
of law. concerning it; and attempts have been fre. 
quently made for it's repeal, though hitherto wich- 
outſucceſs. At common law every man might uſe what 
trade he pleaſed; but this ſtatute reſtrains that liberty 
to ſuch as have ſerved as apprentices ; the adverſaries to 
which proviſion ſay, that all reſtrictions (which tend 
to introduce monopolies) are pernicious to trade; the 
advocates for it allege, that unſkiltulneis in trades is 
equally detrimental to the public, as monopolics. 
This reaſon indeed only extends to ſuch trades, in the 
exerciſe whereof ſkill is required: but another of 
their arguments goes much farther ; wiz. that appren- 
ticeſhips are uſeful to the commonwealth, by em- 
ploying of youth, and learning them to be early in- 
duſtrious; but that no one would be induced to un- 


W FRE 5 


: 

dergo a. ſeven years ſervitude, if others, though P 

- equally ſkilful, were allowed the ſame advantages { 

without having undergone the ſame diſcipline : and * 

in this there ſeems to be much reaſon. However, g 

the reſolutions of the courts have in general rather F 

confined than extended the reſtriction. No trades are. 8 

held to be within the ſtatute, but ſuch as were in =” 

being at the making of it?: for trading in a country n 

village, Bis are not requiſite ? and follow- p 

ing the trade ſeven years without any effeCtual pro- ti 

ſecution (either as a maſter or a ſervant) is ſufficient ia 

without an actual apprenticeſhip *. 20 

A maſter may by law correct his apprentice for ne- ſe 

ligence or other mifbehavjour, ſo u be done wich fo 

| ration“: though, if the maſter or maſter's wite ſe 
beats any other ſervant of full age, it is good caule 


of departure. But if any ſervant, workman, or 


Lord Raym. 514. 2 1 Hawk. P. C. 130. Lamb. 
= 1 Ventr. 51. 2 Keb. 583. Eiren. 127. Cro. Car. 179. 2 
| Lord Raym. 1179. Wal- Show. 289. 

1 len i tam v. Holton. Tr. 33 3 F. N. B. 168. Bro. Ar. = 
l! | Geo. LI. (by all the judges.) t. Labourers 51. Treſpaſs 349. , 
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labourer aſſaults his maſter or dame, he ſhall ſuffer 
one year's impriſonment, and other open. corporal 
puniſhment, not extending to life or limb 4. 
By ſervice all ſervants and labourers, except ap- 
prentices, become entitled to wages: according to 
their agreement, if menial ſeryants; or according to 
the appointment of the ſheriff or ſeſſions, if labourers 
or ſervants in huſbandry: for the ſtatutes for regula- 
tion of wages extend to ſuch ſervants only * ; it being 
impoſſible for any magiſtrate to be a judge of the 
employment of menial ſervants, or of courſe to aſſeſs 
their wages. | e 278. Tex Hed 
III. Let us, laſtly, fee how ſtrangers may be af- 
fected by this relation of maſter and ſervant: or how 
a maſter may behave towards others on behalf of his 
ſervant; and what a ſervant may do on behalf of his 
maſter. +: $4 1909} | 23 37% NT pronkay 
And, firſt, che maſter may maintain, that is, 
abet and affiſt his ſervant in any action at law 
againſt a ſtranger: whereas, in general, it is an of- 
fence againſt public juſtice to encourage ſuits and 
animoſities, by helping to bear the expence of them, 
and is called in law maintenance“. A maſter alſo 
may bring an action againſt any man for beating 
or maiming his ſervant: but 1a ſuch caſe he muſt 
align, as a ſpecial reaſon for ſo doing, his own da- 
mage by the loſs of his ſervice; and this loſs muſt be 
proved upon the trial 7. A maſter likewiſe may juſ- 
tify an aſſault in defence of his ſervant, and a ſervant 
in defence of his maſter *; the maſter, becauſe he has 
an intereſt in his ſervant, not to be deprived of his 
ſervice; the ſervant, becauſe it is part of his duty, 
for which he receives his wages, to ſtand by and de- 
fend his maſter ?. Alſo if any perſon do hire or re- 
tain my ſervant, being ia my ſervice, for which the 


„i 152 | ; 

4 Stat, 5 Eliz. c. 4. laws of king Alfred, c. 38. a 
1 Jones," 47 ſervant was allowed to fight ſor 
6 2 Roll. Abri 118. his maſter, a parent for his 

19 Nep. 123. child, and a huſband or father 
a 7 8 546. for the chaſtity of his wife or 


In like manner, by the daugliter. 
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ſervant departeth from me and goeth to ſerve the other, 
I may have an action for damages againſt both the 


new maſter and the ſervant; or either of them: but 
if the new maſter did not know that he is my ſervant, 
no action lies; unleſs he afterwards refuſe to reftore 
him upon information and demand®. The reaſon 
and foundation, upon which all this doctrine is built, 
ſeem to be the property that every man has in the 
ſervice of his domeſtics; acquired by the contract of 
hiring, and purchaſed by giving them wages. 
: As for thoſe things which a 83 do on be- 


| half of his maſter, they ſeem all to proceed upon this 


principle, that the maſter is anſwerable for the act 
Rr ſervant, if _— his command, either ex- 

reſsly given, or implied: nam qui facit per aliun, 
| Facit or e. Therefore, if the * che 2 
treſpaſs by the command or encouragement of his 
maſter, the maſter ſhall be guilty of it: though the 
ſervant is not thereby excuſed, for he is only to obey 
his maſter in matters that are honeſt and lawful. If 
an _innkeeper's ſervants rob his gueſts, the maſter is 
bound to reftitution * : for as there is a confidence re- 
zoſed in him, that he will take care to provide honeſt 
ervants, his negligence is a kind of implied conſent 
to the robbery; nam, qui non prohibet, cum probibere 
Foffit, fubet. So likewiſe if the drawer at a tavern 
Tells a man bad wine, whereby his health is injured, 
he may bring an action againſt the maſter: for 


although the maſter did not expreſsly order the ſer- 


vant to ſell it to that perſon in particular, yet his per- 


mitting him to draw and ſell it at all is impliedly a ge- 


reral command. 

In the fame manner, whatever a ſervant is 2 
mitted to do in the uſual tourſe of his buſineſs, 1 
equivalent to a general command. If I pay money 
to a banker's ſervant, the banker is anſwerable for 
it: if I pay it to a clergyman's or a phyſician's ſer- 
vant, whoſe uſual buſineſs it is not to receive money? 

for his maſter, and he embezzles it, I muſt pay it 


2 Noy's max. c. 43- 


„ F. N. B. 167, 168. 
3 Kell. Abr. 95. 
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over again. If a ſteward lets a leaſe of a farm, 
without the owner's knowledge, the owner muſt ſtand 
io the bargain; for this is the ſteward's buſineſs. A 
wiſe, a friend, a relation, that uſe to tranſact buſi- 
neſs for a man, are guoad hoc his ſervants; and the 
principal muſt anſwer for their conduct: for the law 
implies, that they act under a general command; and 
without ſuch a doctrine as this no natural inter- 
courſe between man and man could ſubſiſt with any 
tolerable convenience. If I uſually deal with a 
tradeſman by myſelf, or conftantly Pay him ready 
money, I am not anſwerable for what my ſervant 
takes up upon truſt; for here is no implied order to 
the tradeſman to truſt my ſervant: but if I uſually 
ſend him upon truſt, or ſometimes on truſt and ſome- 
times with ready money, I am anſwerable for all he- 
takes up; for the tradeſman cannot poſſibly diſtinguiſh. 
when he comes by my order, and when upon his own 
> GO Ku | 

If a ſervant, laſtly, by his negligence does any 
damage to a ſtranger, the maſter ſha anſwer for his 
neglect : if a ſmith's ſervant lames a horſe while he 
is ſhoeing him, an action lies againſt the maſter, and 
ot againſt the ſervant. But in theſe caſes the da- 
mage muſt be done, while he is actually employed in 
the maſter's ſervice; otherwiſe the ſervant ſhall an- 
ſwer for his own miſbehaviour. Upon this principle, 
by the common laws, if a ſervant kept his maſter's 
ire negligently, ſo that his 8 houſe was 
burned down thereby, an action lay againſt the maſ- 
ter; becauſe this negligence happened in his ſervice ; 
otherwiſe, if the ſervant, going along the ſtreet with 
a torch, by negligence ſets fire to a houſe; for there 
he is not in his maſter's immediate ſervice: and muſt 
himſelf anſwer the damage perſonally. But now the 
common law is, in the former caſe, altered by ſtatute 
b Ann. c. 3. which ordains that no action ſhall be 
maintained againſt any, in whoſe houſe or chamber 


4 Dr. & Stud. d. 2. C. 42. bl Noy's max. c. 44. 5 
Noy's max. c. 44. | 
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any fire ſhall accidentally begin; for their own los. 
is ſufficient puniſhment for their own or their ſervant; 
careleſſneſs. But if ſuch fire happens throvgh the ne. 
| gligence of any ſervant (whoſe loſs is commonly ver 
ittle) ſuch ſervant ſhall forfeit 100. to be diftributed 
among the ſufferers; and, in default of payment, 
ſhall be committed to ſome workhouſe and there key 
to hard labour for eighteen months . A maſter h. 
laftly, chargeable if any of his family layeth « 
caſteth any thing out of his houſe into the ſtreet ot 
common highway, to the damage of any individual, 
or the common nuſance of his majeſty's liege people“: 
for the maſter hath the ſuperintendance and charge of 
all his houſhold. And this alſo agrees with the cil 
laws; which holds that the pater familias, in this and 
fimilar caſes, * ob alterius culpam tenetur, five ſerdi, 
ve liberi. =] 70 x 
We may obſerve, that in all the caſes here put, the 
maſter may be frequently a loſer by the truſt repoſe 
in his ſervant, but never can be a gainer; he ma; Wil ” 
frequently be anſwerable for his ſervant's miſbe- il © 
haviour, but never can ſhelter himſelf from puniſh- l 
ment, by laying the blame on his agent. The reafon h 
of this is ſtill uniform and the ſame; that the wrong b 
done by the ſervant is looked upon in law as de 2 
wrong of the maſter himſelf; and it is a ſtanding 
maxim, that no man ſhall be allowed to make any 
advantage of his own wrong. 


Upon a fimilar principle, ferers ; or, if he was not able to m 
by the law of the twelve tables pay, was to ſuffer à corporl th 
at Rome, a perſon by whoſe ne- puniſhment. de 
gligence any fire began was Noy's max. c. 44- in 
beund to pay double to the * * E. 9. 3. 1. If. 4 51. 
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EHAPTER THE FIFTEENTH. 
OF HUSBAND AND WIFE... 


Ty E ſecond private relation of perſons is that of 
marriage, which includes the reciprocal right and 
duties of huſband and wife; or, as moſt of our elder 
law books call them, of baron and feme. In the con- 
fideration of which I ſhall in the firſt place inquire, 
how marriages may be contracted or made; ſhall 
next point out the manner in which they may be diſ- 
ſolved; and ſhall, laſtly, take a view of the legal 
effects and conſequence of marriage. | f 

I. Our law conſiders marriage in no other light 
than as a civil contract. The Polines of the matri- 
monial ſtate is left entirely to the matrimonial law: 
the temporal courts not having juriſdiction to confi- 
der unlawful marriages as a fin, but merely as a civil 
inconvenience. The puniſhment therefore, or an- 
nulling, of inceſtuous or other unſcriptural marriages, 
is the province of the ſpiritual courts; which act pro 
ſalute anime *. And, taking it in this civil light, the 
law-treats it as it does all other contracts: allowing 
it to be good and valid in all caſes, where the parties 
at the time of making it were, in the firſt place, 
willing to contract; ſecondly, able to contract; and, 


2 Salk. JAS. 
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initio, but voidable only by ſentence of 


laſtly, aQually did contract, in the proper forms 


ſolemnities required by law. 

Firſt, they muſt be willing to contract. (4, 
ſerif non concubitus, faciat nuptias, is the maxim 
of the civil law in this caſe“: and it is adopted by 
the common lawyers s, who indeed have borrowed 
(eſpecially in ancient times) almoſt all their notions 
of the legitimacy of marriage ſrom the canon and 
civil laws. | = 

Secondly, they muſt be able to contract. In gere. 
ral, all perſons are able to contract them ſelves in 
marriage, unleſs they labour under ſome particular 
diſabilities, and incapacities. What thoſe are, it vil 
be here our buſineſs to inquire. 

Now theſe diſabilities are of two ſorts: firſt, ſuch 
as are canonical, and therefore ſufficient by the eccle. 
fiaſtical laws to avoid the marriage in the ſpiritual 
court; but theſe in our law only make the marriage 


voidable, and not ipſo fad void, until ſentence of 
nullity be obtained. this nature are pre- contract; 


conſanguinity, or relation by blood; and affinity, or 
relation by marriage; and ſome particular corporal 
infirmities. And theſe canonical diſabilities are either 
grounded upon the expreſs words of the divine lay, 
or are conſequences you deducible from thence: it 


therefore being finful in the perſons who labour 


under them, to _— to contract matrimony toge- | 


ther, they are properly the object of the ecclefiaftical 
magiſtrate's coercion; in order to ſeparate the offen- 


ders, and inflit penance for the offence, pro /alul 


animarum.. But ſuch marriages not _ void ab 
ſeparation, 


they are eſteemed valid to all civil purpoſes, unlets 


ſuch ſeparation actually made during the life of the | 


parties. For, after. the death of either of them, the 


| courts of common law will not ſuffer the ſpiritual 


court to declare ſuch marriages to have been void; be- 
cauſe ſuch declaration cannot now tend to the reforma- 


tion of the parties“. And therefore when a man had 


2 Ef. 50. 17. 30. i 4 bid. 
3 Co. Litt. 33. ; 
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married his firſt wife's ſiſter, and after her death the 
biſhop's court was proceeding to annul the marriage 
and baſtardize the iſſue, the court of king's bench 
granted a prohibition guoad hoc; but permitted them 
to proceed to puniſh the huſband for inceſt 5. Theſe 
canonical * being entirely the province of. 
the ecclefiaſtical courts, our books are perfect- 
ly filent concerning them. But there are a few 
ſtatutes, which ſerve as directories to thoſe courts, of 
which it will be proper to take notice. By ſtatute 33 
Hen. VIII. c. 38. it is declared, that all perſons max 
lawfully marry, but ſuch as are prohibited by God's. 
law; and that all marriages contracted by lawful 
rſons in the face of the church, and conſummate }., 
with bodily knowledge, and fruit of children, ſhall 
be indiſſoluble. And (becauſe in the times of popery 
a great variety of degrees of kindred were made im- 
— to marriage, which impediments might 
however be bought off for money) it is declared by 
the ſame ſtatute, that nothing (God's law except) 
ſhall impeach any marriage, but within the Levitical 
degrees; the fartheſt of which is that between uncle 
and niece . By the ſame ſtatute all impediments, 
ariſing from pre- contracts to other perſons, were 
aboliſhed and declared of none effect, unleſs they 
had been conſummated with. bodily knowledge: in 
which the canon law holds . ſuch contra& to be a 
marriage de fafio. But this branch of the ſtatute was 
repealed by ſtatute 2 & 3 Edw. VI. c. 23. How far 
the act of 26 Geo. II. c. 33. (which prohibits all 
ſuits in eccleſiaſtical courts to compel a marriage, in 
conſequence of any contract) may collaterally extend 
to revive this clauſe of Henry VIII's ſtatute, and 
aboliſh the impediment of pre-contraR, I leave to 
be conſidered by the canoniſts. 
The other fort of diſabilities are thoſe which are = 
created, or at leaſt enforced, by the municipal laws. 4 
And, though ſome of them may be grounded on na- 7 
tural law, yet they are regarded by the laws of the 
land, not fo much is the light of any moral offence, 
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as on account of the civil inconveniences they &ray 
after them. Theſe civil diſabilities make the cor. 
tract void ab initio, and not merely voidable; not that 
they diſſolve a contract already formed, but they 
render the parties incapable of forming any contract 
at all: they do not put aſunder thoſe who are joined 
together, but they previouſly hinder the junction. 
And, if any perſons under thefe legal incapactiies 
come together, it is a meretricious, and not a matrimo- 
mal, union. | | \ 

1. The firſt of theſe legal diſabilities is a prior 
marriage, or having another huſband or wife living; 
zn which caſe, beſides the penalties conſequent upon 
it as a felony, the ſecond marriage is to all intents 
and = es void” : polygamy being condemned beth 
by the law of the new teſtament, and the policy of 
all prudent ſtates, eſpecially in theſe northern ci- 
mates. And Juſtinian, even in the climate of mo- 
dern Turkey, is expreſs“, that duas uxores eodem 
« tempore habere non licet. © 

2. The next legal diſability 1s want of age. This is 
ſufficient to avoid all other contracts, on account of the 


imbecility of judgment in the parties contracting; a 


fortiori therefore it ought to avoid this, the moſt im- 
m__ contract of any. Therefore if a boy under 
urteen, ora girl under twelve years of age, marries, 
this marriage 1s only inchoate and imperfect; and, 
when either of them comes to the age of conſent 
aforeſaid, they may diſagree and declare the marriage 
void, without any divorce or ſentence in the ſpiritual 
court. This is founded on the civil law?. But the 
canon law pays a greater regard to the conſtitution, 
than the age, of the parties “; for if they are hail; 
ad matrimenium, it is a good marriage, whatever their 
age my be. And in our law it is ſo far a marriage, 
that, if at the age of conſent they agree to continue 
together, they need not be married again“. If the 
huſband be of years of diſcretion, and the wife under 


7 Bro. Abr. tit. Baftardy, 9 Leon. Conſtit. 109. 
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twelve, when ſhe comes to years of diſcretion he 
may diſagree as well as ſhe may: for in contracts the 


obligation muſt be mutual; both muſt be bound, or 


neither: and fo it is, vice verſa, when the wife is of 
years of diſcretion, and the huſband under“. 

3. Another incapacity ariſes from want of con- 
ſent of parents or guardians. By the common law, 
if the parties themſelves were of the age of conſent, 


there wanted no other concurrence to make the mar- 


rage valid: and this was agreeable to the canon law. 


But, by ſeveral ſtatutes 3, penalties of 100/. are laid 
on every clergyman who marries a couple either 


without publication of banns (which may give notice 
to parents or guardians) or without a licence, to ob- 
tain which the conſent of parents or guardians muſt 
be ſworn to. And by the ftatute 4 & 5 Ph. and M. 
c. 8. whoſoever marries any woman child under the 
age of ſixteen years, without conſent of parents or 
- guardians, ſhall be ſubject to fine, or five years im- 


priſonment: and her eſtate during the huſband's life 
ſhall go to and be enjoyed by the next heir. The 


civil law indeed required the conſent of the parent 
or tutor at all ages; unleſs the children were eman- 
cipated, or out of the parents power“: and if ſuch 


conſent from the father was wanting, the marriage 


was null, and the children illegitimate*; but the con- 
ſent of the mother or guardians, if unreaſonably 
withheld, might be redrefſed and ſupplied by the 
judge, or the preſident of the province“: and if the 


father was non compes, a fimilar remedy was given”. 


Theſe proviſions are adopted and imitated by the 
French and Hollanders, with this difference: that in 
France the ſons cannot marry without conſent . of 
parents till thirty years of age, nor the daughters till 
twenty-five s; and in Holland, the ſons are at their own 
diipoſal at twenty-five, and the daughters at twenty ?. 
Thus hath Rood, and thus at preſent ſtands the law 
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in other neighbouring countries. And it has lately 


been thought proper to introduce ſomewhat of the 
ſame policy into our laws, by ftatute 26 Geo. II. c. 
33: whereby it is enacted, that all marriages cele. 
brated by licence (for banns ſuppoſe notice) where 
either of the parties is under twenty-one, (not bein 
a widow or widower, who are ſuppoſed emancipated) 
without the conſent of the father, or, if he be not 
living, of the mother or guardians, ſhould be ahſo- 
lutely void. A like proviſion is made as in the civil 
law, where the mother or guardian is non compos, be- 
yond ſea, or unreaſonably froward, to diſpenſe with 
ſuch conſent at the diſcretion of the lord chancellor: 
but no proviſion is made, in caſe the father ſhould 
labour under any mental or other incapacity. Much 
may be, and much has been, ſaid both for and againſt 


this innovation upon our ancient laws and conſtituti- 


on. On the one hand, it prevents the clandeſtine 
marriages of minors, which are often a terrible in- 
convenience to thoſe private families wherein they 
happen. On the other hand, reſtraints upon marri- 
ages, eſpecially among the lower claſs, are evidently 
detrimental to the public, by hindering the encreaſe 


of the people; and to religion and morality, by en- 
couraging licentiouſneis and debauchery among the 


ſingle of both ſexes; and thereby deſtroying one end 
of ſociety and government, which is concubitu jrohibere 
vago. And of this laſt inconvenience the Roman laws 
were ſo ſenfible, that at the ſame time that they for- 
bad marriage without the conſent of parents or guar- 
dians, they were leſs rigorous upon that very account 
with regard to other reftraints ; for, if a parent did 
not provide a huſband tor his daughter, by the time 
ſhe arrived at the age of twenty-five, and ſhe after- 
wards made a flip in her conduct, he was not allow- 
ed to difinherit her upon that account; * guia non ſua 
© eulpa, ſed parentum, id commiſiſſe cognoſcitur .“ 

4. A fourth incapacity is want of reaſon ; without 
a competent ſhare of which, as no other, ſo neither 
can the matrimonial contract be valid. It was for- 
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merly adjudged, that the ifTue of an idiot was legiti- 
mate, and conſequently that his marriage was valid. 
A firange determination! ſince conſent is abſolutely 
requifite' to matrimony, and neither idiots nor luna- 
tics are capable of conſenting to any thing. And 
therefore the civil. law judged much more ſenfibly 
when it made ſuch deprivations of reaſon a previous 
impediment; though not a cauſe of divorce, if they 
happened after marriage*. And modern reſolutions 
have adhered to the reaſon of the-civil law, by deter- 
mining* that the marriage of a lunatic, not being in 
a lucid interval, was abſolutely void. But as it might 
be difficult to prove the exact ſtate of the party's mind 
at the actual celebration of the nuptials, upon this 
account (concurring with ſome private family“ rea- 
ſons) the ſtatute 15 Geo. II. c. 30. has provided, that 
the marriage of lunatics and perſons under phrenzies 
(if found lunatics under a commiſſion, or committed 
to the care of truſtees by any act of parliament) be- 
fore they are declared of ſound mind by the lord chan- 
| geo the majority of ſuch truſtees, ſhall be total- 

y void. | ns 

Lafily, the parties muſt not only be willing and 
able to contract, but actually muſt contract themſelves 
in due form of law, to make it a good civil marriage. 
Any contract made, per verba de pragſenti, or in words 
of the preſent tenſe, and in caſe of cohabitation per 
verba de futuro alſo, between perſons able to contract, 
was before the late act deemed a valid marriage to 
many purpoſes ; and the parties might be compelled 
in the ſpiritual courts to celebrate it in facie eccigſiae. 
But theſe verbal contracts are now of no force, to 
compel a future marriage*. Neither is any marriage 
at preſent valid, that is not celebrated in ſome ah 
church or public chapel, unleſs by diſpenſation from 
the archbiſhop of Canterbury. It muſt alſo be pre- 
ceded by publication of banns, or by licence from the 
ſpiritual judge. Many other formalities are likewiſe 
preſcribed by the act; the neglect of which, though 


2 Ff. 23. tit. 1. J. 8. & ti, 4 See private acts 23 Geo. 
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penal, does not invalidate the marriage. It is held to 
be alſo eſſential ro a marriage, that it be performed 


by a perſon in orders; though the intervention of a 


prieſt to ſolemnize this contract is merely juris poſitivi, 
and not juris naturalis aut divini : it being ſaid that 
pope Innocent the third was the firſt who ordained the 
celebration of marriage in the church? ; before which 


it was totally a civil contract. And in the times of 


the grand rebellion, all marriages were performed by 
the juſtices of the peace; and theſe marriages were 
declared valid, without any freſh ſolemnization, by 
ſtatute 12 Car. II. c. 33. But, as the law now ſtands, 
we may upon the whole collect, that no marriage by 
the temporal law is iþ/o fafo void, that is celebrated 
by a perſon in orders, —in a pariſh church or public 
* (or elſewhere, by ſpecial diſpenſation) —in 
* uance of banns or a licence, — between ſingle per- 

ns, —conſenting, —of found mind, —and of the age 
of twenty-one years; —or of the age of fourteen in 
males and twelve in females, wich conſent of parents 
or guardians, or without it, in caſe of widowhood. 
br no marriage is void ble by the eccleſiaſtical law, 


after the death of either of the parties; nor during 


their lives, unleſs for the canonical impedimeats of 
pre- contract, if that indeed ſtill exiſts; of conſangui- 
nity; and of affinity, or corporal imbecility, ſubſiſt- 
ing previous to the marriage. 

II. I am next to conſider the manner in which mar- 
riages may be diſſolved; and this is either by death, or 
divorce. There are two kinds of divorce, the one 
total, the other partial; the one a vinculo matrimonii, 
the other merely a menſa et thoro. The total divorce, 
a vinculo matrimonii, muſt be for ſome of the canon 
cal cauſes of impediment before- mentioned; and thoſe, 


exiſting before the marriage, as is always the caſe in 


conſanguinity; not ſupervenient, or ariſing afterwards, 
as may be the caſe in affinity or corporal imbec1ilty. 
For in caſes of total divorce, the marriage is declared 
null, as having been abſolutely unlawful ab mt; 
| i c e ama 
and the Parties are therefore ſeparated pro ſalute a 
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rum for which reaſon, as was before obſerved, no 
divorce can be obtained, but during the life of the 

ies. The iſſue of ſuch marriage as is thus entire- 
y diſſolved, are baſtards d. | 


Divorce a menſa et thore is when the marriage is juſt 
and lawful ab inilio, and therefore the law is tender of 
diſſolving it; but, for ſome ſupervenient cauſe, it be- 
comes improper or impoſlible for the parties to 
live together: as in the caſe of intolerable ill temper, 
or adultery, in either of the parties. For the canon 
law, which the common law follows in this caſe, deems 
ſo highly and with ſuch myſterious reverence of the 
nuptial tie, that it will not allow it to be unlooſed for 
any cauſe whatſoever, that ariſes after the union is 
made. And this is ſaid to be built on the divine re- 
vealed law; though that expreſsly aſſigns incontinence 
as a cauſe, and indeed the only cauſe, why a man 
may put away his wife and marry another). The 
civil law, which 1s partly of pagan 122 allows 
many cauſes of abſolute divorce; and ſome of them 
pretty ſevere ones: (as if a wife goes to the cheatre or 
the public games, without the knowlege and conſent 
of the huſbandꝰ) but among them adultery is the prin- 
cipal, and with reaſon named the firft*. But with us 
in England adultery is only a cauſe of ſeparation from 
bed and board *; for which the beſt reaſon that can 
be given, 1s, that if divorces were allowed to depend 
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upon a matter within the power of either the parties, 


they would probably be extremely frequent; as was 
the caſe when divorces were allowed for canonical diſ- 
abilities, on the mere confeſſion of the parties 3, which 
is now prohibited by the canons *. However, divorces, 
vinculo matrimonit, for adultery,” have of late years 
been frequently granted by àct of parliament. | 
In caſe of divorce a W 4 et thoro, the law allows 
alimony to the wife: which is that allowance, which 
is made to a woman for ker ſupport out of the huſ- 
band's eſtate: being ſettled at the diſcretion of the 


1 Co. Litt. 235. 2 Moor. 683. 
9 Matt. xix. 9. 3 2 Mod. 314. 
o Nov. 117. 4 Can. 1603. c. 105. 
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ecclefiaſtical judge, on conſideration of all the cir. | 
cumſtances of the caſe. This is ſometimes called her 
eflovers ; for which, if he refuſes payment, there is ſ 
(beſides the ordinary proceſs of excommunication) a 0 
writ at common law de eftoveris habendts, in order to q 
recover it 5. It is generally proportioned to the rank 4 
and quality of the parties. But in caſe of elopement, t 
and living with an adulterer, the law allows her no a 
alimony®. IO h 
III. Having thus ſhewn how marriages may be d 
made, or diſſolved, I come now, laſtly, to Peak of the W 
legal conſequences of ſuch making, or diffolution. ei 
By marriage, the huſband and wife are one perſon hi 

in law“: that is, the very being or legal exiſtence of fo 
the woman is ſuſpended during the marriage, or at hi 
leaft is incorporated and conſolidated. into that of the ſu 

| huſband: under whoſe wing, protection, and cover, T 
ſhe performs every thing; and is therefore called in be 
our law-french a feme-covert, foemina viro co-operta ; is ju 
ſaid to be covert- baron, or under the protection and de; 
influence of her huſband, her baron, or lord; and her ſuc 
condition during her marriage is cailed her coverture, for 


Upon this principle, of an union of perſon in huſ- fer 
band and wife, depend almoſt all the legal rights, du- vit 
ties, and diſabilities, that either of them acquire by the 
the marriage. I ſpeak not at preſent of the rights of for 
267 wig but of ſuch as are merely perſonal. For this ea 
reaſon, a man cannot grant any thing to his wife, or 
enter into covenant with her*® : for the grant would be a 
to ſuppoſe her ſeparate exiſtence; and to covenant 
| — would be only to covenant with himſelf: F 
5 
0 
7 


with 
and therefore it is alſo generally true, that all com- 
pacts made between huſband and wife, when fingle, 
are voided by the intermarriage®. A woman indeed 7 
may be attorney for her huſband '; for that implies m 
no ſeparation from, but is rather a repreſentation of, 60 
- her lord. And a huſband may alſo bequeath any Cee 
thing to his wife by will; for that cannot take ef = 
5 1Lev. . 1 Ibid. | wa 
6 Cowel. tit. Alimony 9 Cro. Car. 551, 
7 Eo. Litt. 112. F. N. B. 27. Y 
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ſect till the coverture is determined by his death *; 
The huſband is bound to provide his wife with neceſ- 
faries by law, as much as himſelf: and if ſhe contracts 
debts for them, he is obliged to pay them * ; but, for 
any thing beſides neceſſaries, he is not chargeable 5. 
Alfo, if a wife elopes, and lives with another man, 
the huſband is not chargeable even for neceſſaries“; 
at leaſt if the perſon, who furniſhes them, is ſufficient- 
ly appriſed of her elopement5. If the wife be in- 
levied before marriage, the huſband is bound after- 
wards to pay the debt; for he has adopted her and her 

circumſtances together®. If the wife be injured in 
her perſon or her property, ſhe can bring no action 
for redreſs without her huſband's concurrence, and in 
his name, as well as her own ?“: neither can ſhe be 
ſued, without making the huſband a defendant®. 
There is indeed one cafe where the wife ſhall ſue and 
be ſued as a feme ſole, viz. where the huſband has ab- 
jured the realm, or is baniſhed? (): for then he is 
dead in law; and, the huſband being thus diſabled to 
ſue for or defend the wife, it would be moſt unrea- 
ſonable if ſhe had no remedy, or could make no de- 
fence at all. In criminal proſecutions, it is true the 
wife may be indicted and puniſhed-feparately ?; for 
the union is only a civil union. But, in trials of any 
ſort, they are not allowed to be evidence for, or againſt, 
each other * ; partly becauſe it is impoſſible their teſ- 


ES | 
1 Co, Litt. 112. 8 Bro. Error. 173. 1 Leon. 
1 Salk. 118. 312. 1 Sid. 120. This was al- 
3 1 Sid. 120, | ſo the practice in the courts of 
* Stra. 647. Athens. (Pott. Antiqu. b. 1. c. 
I Lev. 5. 3 
5 Mod. 186. 9 Co. Litt. 133. 
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timony ſhould be indifferent; but principally becauſe 
of the union of perſon: and therefore, if they were 
adn. itted to be witneſſes for each other, they would 
contradict one maxim of law, nemo in propria cuiſa 
„ foſlis gſſe debet;” and if againſt each a they 
would contradict another maxim, * nemo tenetur ſeip 
« ſum acciſure. But where the offence is direct 
F perſon of the wife, this rule has been uſu- 
ally diſpenſed with*: and therefore, by ſtatute ; 
Hen. VII. c. 2. in caſe a woman be forcibly taken 
away, and married, ſhe may be a witneſs againſt ſuch 
her huſband, in order to convit him of "= Bag For 
in this caſe itie can with no propriety be reckoned his 
wife; becauſe a main ingredient, her conſent, was 
| wanting to the contract: and alſo there is another 
maxim of law, that no man ſhall take advantage of 
| his own wrong: which the raviſher here would do, if 
| by forcibly marrying a woman, he could prevent her 
from being a witneſs, who is perhaps the only witnels, 
1 to that very fact. 
| I.n the civil Jaw the huſband and the wife are con. 
| ſidered as two diſtin perſons; and may have ſeparate 
_ eſtates, contracts, debts, and injuries 3: and therefore, 
in our eccleſiaſtical courts, a woman may ſue and be 
ſued without her huſband 4. | 
But, though our law in general conſiders man and 
wife as one perion, yet there are ſome inſtances in 
which ſhe is jeparately conſidered ; as inferior to him, 
and acting by his compu;fion. And therefore a 
deeds executed, and acts done, by her, during her co- 
© verture, are void; except it be a fine, or the like mat- 
ter of record, in which cafe ſhe muſt be ſolely and 
ſecretly examined, to learn if her act be voluntary”. 
She cannot by will deviſe lands to her huſband, une 
under ſpecial circumſtances; for at the time of mal. 
ing it ſhe is ſuppoſed to be under his coercion *. An 
in ſome felonics, and other inferior crimes, conni!t- 


ted by her, through conſtraint of her huſband, e 


2 State tr:als, vol. I. Lord 4 2 Roll. Abr. 298. 
Audley's caſt. Stra. 633. | s Litt. §. 669, 670. 
l. u. 1. 6 Co. Liu. 112. 
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law excuſes her? ; but this extends not to treaſon or 
murder. 5 * | 
The huſband alſo (by the old law) might give his 
wife moderate correction 8. For, as he is to anſwer 
for her miſbehaviour, the law thought it reaſonable 
to intruſt him with this power of reſtraining her, by 
domeſtic chaſtiſement, in the ſame moderation that a 
man is allowed to correct his apprentices or children; 
for whom the maſter or parent is alſo liable in ſome 
caſes to anſwer. But this power of correction was 
confined within reaſonable bounds ?, and the huſband 
was prohibited from uſing any violence to his wife, 
aliter quam ad virum, ex cauſa regimins et caftigatioils 
uxoris ſuae, licite et rationahiliter pertinet?. The civil 
law gave the huſband the ſame, or a larger, authori— 
ty over his wife: allowing him, for ſome miſdemeſ- 
nors, flagellis et fuſtibus acriter verberare uxorem; for 
others, only mod.cam caſligationem adhibere*. But, 
wich us, in the pointer reign of Charles the ſecond, 
this power of correction began to be doubted * : and 
a wife may now have ſecurity of the peace againſt 
her huſband 3: or, in return, a huſband againſt his 
wife“. Vet the lower rank of people, who were 


always fond of the old common law, ſtill claim 


and exert their antient privilege: and the courts of 
law will ſtill permit a huſband to reftrain a wife 
of her liberty, in caſe of any groſs miſbehaviour 5. 
Theſe are the chief legal effects of marriage 
during the coverture; upon which we may obſerve, 
that even the diſabilities, which the wife lics under, 
are for the moſt part intended for her protection 
and benefit. So great a favourite is the female ſex 


ef the laws of England. 


1 Hawk. P. C. a. . 
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 EHAPTER THE SIXTEENTH. 
or PARENT AND CHILD. 


| 7 0 
„ 1 HE next and the moft univerſal relation in na. 
tire, is immediately derived from the preceding, being 
that between parent and child. b 

Children are of two ſorts; legitimate, and ſpurious, 
or baſtards; each of which we ſhall conſider in their 

order; and, firſt, of legitimate children. | 

I. A legitimate child is he that is born in lawful 
wedlock, or within a competent time afterwards. * Pa- 
„ ter eft quem nuptiae demor/trant,” is the rule of the 
civil law“; and this holds with the civilians, whether 
the nuptials happen before, or after, the birth of the 
child. With us in England the rule is narrowed, for 
the nuptials muſt be precedent to the birth; of which 
more will be ſaid when we come to conſider the caſe 
of baſtardy. At preſent let us inquire into, 1. The 
legal duties of parents to their legitimate children. 
2. Their power over them. 3. The duties of ſuch 
children to their parents. | 

1. And, firſt, the duties of parents, to legitimate 
children: which principally confiſt in three particu- 
lars; their maintenance, their protection, and their 
education. | 


. 
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The duty of parents to provide for the maintenance of 
children, is a principle of natural law; an obligation, 
lays Pu ffendorf *, laid on them not only by nature 
herſeif, but by their own proper act, in bringiag them 
into the world: for they would be in the higheſt man- 
ner injurious to their iſſue, if they only gave their 
children life, that they might afterwards ſee them pe- 
riſu. By begetting them therefore, they have enter- 
ed into a voluntary obligation, to endeavour, as far as 
in them lies, that the life which they have beftowed 
ſhall be ſupported and preſerved. And thus the chil- 
dren will have a perfect right of receiving maintenance 
from their parents. And the preſident Monteſquieu 3 
has a very juſt obſervation upon this head : that the 
eſtabliſhment of marriage in all civilized ſtates is built 
on this natural obligation of the father to provide for 
his children; for that aſcertains and makes known the 
perſon who is bound to fuifil this obligation: where- 
as, in promiſcuous and illicit conjunctions, the father 
is unknown; and the mother finds a thouſand obſta- 
cles in her way; —ſhame, .remorſe, the conſtraint of 
her ſex, and tke rigour of laws that ſtifle her incli- 
nations to perform this. duty: and beſides, ſhe gene- 
rally wants ability. | 

The municipal laws of all well-regulated ſtates have 
taken care to enforce this duty; though providence : 
has done it more effectually than any laws, by implant- 
ing in the breaſt of every parent that natural 5ogyn, - 
or inſuperable degree of affection, which not even the 
deformity of perſon or mind, not even the wickedneſs, 
ingratitude, and rebellion of children, can totally ſup- 
prels or . extinguiſh. | | 5 

The civil law! obliges the parent to provide main- 
tenance for his child; and, if he refuſes, judex de ea 
re cognoſcet.” Nay, it carries this matter 1o far, that 
it will not ſuffer a parent at his death totally to diſin- 
herit his child, without expreſsly giving his reaſon for 
ſo doing; and there are fourteen ſuch reaſons reck- 


oned ups, which may juſtify ſuch diſinheriſon. 


2 L. of N. I. 4. c. 11 4 'Ff. 25. 3. f. 
p. L. b. 4 6% a4. 5 Nov. 115. 
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If the parent alledged no reaſon, or 4 bad, or a falſ: 
one, the child might ſet the will aſide, tanguan tefta. 
mentum inofficioſum, a teſtament contrary to the natural 
duty of the parent. And it is remarkable under what 
colour the children were to move for relief in ſuch a 
caſe: by ſuggeſting that the parent had loſt the uſe of 
his reaſon, when he made the mofficious teſtament. And 
this, as Puffendorf obſerves *, was not to bring into 
diſpute the teſtator's power of diſinheriung his own 
offspring; but to examine the motives upon which he 
did it: and, if they were found defeQive in reaſon, then 
to ſet them afide. But perhaps this is going rather 
too far: every man has, or ought to have, by the lays 
of ſociety, a power over his own property; and, as 
Grotius very well diſtinguiſhes ?, natural right obliges 
to give a neceſſary maintenance to children; but what 
is more than that they have no other right to, than as 
it is given them by the favour of their parents, or the 
poſitive conſtitutions of the municipal law. 
Let us next ſee what proviſion our own laws have 
made for this natural duty. It is a principle of law), 
that there is an obligation on every man to provide 
for thoſe deſcended from his loins; and the manner, 
in which this obligation ſhall be performed, is thus 
pointed out 9. The father, and mother, grandfather, 
and grandmother of poor impotent perſons ſhall main- 
tain them at their own, charges, if of ſufficient ability. 
according as the quarter ſeſſion ſhall direct: and“ it 
a parent runs away, and leaves his children, the 
church-wardens and overſeers of the pariſh ſhall ſeiſe 
his rents, goods, and chattels, and diſpoſe of them 
towards their relief, By the interpretations which the 
courts of law have made upon theſe ftatutes, if a mo- 
ther or grandmother marries again, and was before 
ſuch ſecond marriage of ſufficient ability to keep the 
child, the huſband ſhall be charged to maintain it“ 
for this being a debt of hers, when ſingle, ſhall like 
others extend to charge the huſband.” But at her death, 


6 J. 4. c. 11.4.7. | 9 Stat. 43 Eliz. c. 2. 
7 dej.b.S . l. 2. c. 7.n.z © Stat. 5 Geo. I. c.8. 
s Raym. 500, Styles. 283. 2 Bullty. 346- 
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the relation , being diſſolved, the huſband is under no 
farther obligation. E _ 

No perſon is bound to provide a maintenance for 
his iſſue, unleſs where the children are impotent and 
unable to work, either through infancy, diſeaſe, or 
accident ; and then is only obliged to find them with 
neceſſaries, the penalty on refuſal RG. more than 


205. a month. For the policy of our laws, which are 


ever watchful to promote induſtry, did not mean to 


compel a father to maintain his idle and lazy children 
in eaſe and indolence ; but thought it unjuſt to oblige 
the parent, againſt his will, to provide them with ſu- 
perfluities, and other indulgences of fortune; ima- 
gining they . truſt to the impulſe of nature, if the 


children were deſerving of ſuch favours. Let, as no- 


thing is ſo apt to ſtifle the calls of nature as religious 
bigotry, it is enacted ?, that if any popiſh parent ſhall 


refuſe to allow his proteſtant child a fitting mainten- 
ance, with a view to compel him to change his reli- 


gion, the lord chancellor thall by order of court con- 
ſtrain him to do what is juſt and reaſonable. But this 
did not extend to perſons of another religion, of no 
leſs bitterneſs and bigotry than the popith : and there- 
fore in the very next year we find an inſtance of a 
jew of immenſe riches, whole only daughter having 
embraced chriſtianity, he turned her out of doors; 
and on her application for relief, it was held ſhe was 
entitled to none*. But this gave occaſion * to ano- 
ther, ſtatutes, which ordains, that if jewiſh parents 


refuſe to allow their proteſtant children a fitting main- 


tenance ſuitable to the fortune of the parent, the lord 
chancellor on complaint may make ſuch order therein 


28 he ſhall ſee proper. 


5 


Our law has made no proviſion to prevent the diſ- 
inheriting of children by will: leaving every man's 
property in his own diſpoſal, upon a principle of li- 
berty in this, as well as every other, action: though 
perhaps it had not been amiſs, if the parent had been 


2 Stat. 11 & 12 W. III. c. 4. Mar. 1701. | 
J Lord Raym. 699. | ; 5 I Ann. ſt. I, C. 30. 
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bound to leave them at the leaſt a neceſſary ſubſiſtence, 
Indeed, among perſons of any rank or fortune, a com- 
petence is generally provided for W children, 
and the bulk of the eſtate ſettled upon the eldeſt, by 
the marriage-articles. Heirs alſo, and children, are 
favourites of our courts of juſtice, and cannot be 
difinherited by any dubtous or ambiguous words; 
there being required the utmoſt certainty of the teſ- 
tator's intentions to take away the right of an heir“. 
From the duty of maintenance we may eaſily paſs 
to that of protection, which is Alſo a natural duty, 
but rather permitted than enjoined by any municipal 
laws: nature, in this reſpect, working fo ſtrongly as 
to need rather a check than a ſpur. A parent may, 
by our laws, maintain and uphold his children in their 
law-ſuits, without being guilty of the legal crime of 
I 


maintaining quarreis?. A parent may allo juſtify an 
aſſault and battery in defence of the perſons of his 


children ?: nay, where a man's ſon was beaten by { 
another boy, and the father went near a mile to find : 
him, and there revenged his ſon's quarrel by beat- 6 
ing the other boy, of which beating he afterwards t 
_ unfortunately died; it was not held to be murder, but 5 
manſlaughter merely? . Such indulgence does che law a 
ſhew to the frailty of human nature, and the work- - 
ings of parental affection. | | Fe 
Te laſt duty of parents to their children is that of A 
giving them an education ſuitable to their ſtation in M 
life: a duty pointed out by reaſon, and of far the * 
greateſt importance of any. For, as Puffendorf very vi 
well obſerves?, it is not eaſy to imagine or allow, that 5 
a parent has conferred any confiderable benefit upon be 
bis child, by bringing him into the world; if he at- 1 
terwards entirely negiects his culture and education, m. 
and ſuffers him to grow up like a mere beaſt, to lead the 
a life uſeleſs to others, and ſhameful to himſelf. Yet fo 
the municipal laws of moſt countries ſeem to be de- 10 
fective in this point, by not conſtraining che parent | 
6 2 Lev. 130. ' 9 Cro. Jac. 296. 1 Hawk. P. 0 
2 Init $04. 3 4 I. 
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to beſtow a proper education upon his children. Per- 
haps they thought it puniſhment enough to leave the 

arent, who neglects the inſtruction of his family, to 
ee under thoſe griefs and inconveniencies, which 
his family, fo uninſtructed, will be ſure to bring upon 
him. Our laws, though their defects in this particu- 
lar cannot be denied, have in one inſtance made a 
wiſe proviſion for breeding up the riſing generation: 
fince the poor and laborious part of the community, 
when . age of nurture, are taken out of che 
hands of their parents, by the ſtatutes for apprentice- 
ing poor children“; and are placed out by the public 
in ſuch a manner, as may render their abilities, in 
their ſeveral ſtations, of the greateſt advantage to the 
commonwealth. The rich indeed are left at their 
own option, whether they will breed up their chil- 
dren to be ornaments or difgraces to their family. Yet 
in one cafe, that of religion, they are under peculiar 


reſtrictions? for * it is provided, that if any perſon - 


ſends any child under his government beyond the ſeas, 
either to prevent it's good education in England, or in 
order to enter into or reſide in any popiſh college, or 
to be inſtructed, perſuaded, or ſtrengthened in the po- 
piſh religion: in ſich caſe, beſides the diſabilities in- 
curred by the child ſo ſent, the parent or perſon ſend- 
ing ſhall forfeit 100/. which 3 ſhall go to the ſole uſe 

and benefit of him that ſhall diſcover the offence; 

And“ if any parent, or other, ſhall ſend or convey 
any perſon beyond ſea, to enter into, or be reſident 
i, or trained up in, any priory, abbey, nunnery, po- 
piſh univerſity, college, or ſchool, or houſe of jeſuits, 
or prieſts, -or in any private popith family, in order to 
be inſtructed, perſuaded, or confirmed in the popiſh 
religion ; or ſhall contribute any thing towards their 
maintenance when abroad by any pretext whatever, 
the perſon both ſending and ſent ſhall be diſabled to 
lue in law or equity, or to be executor or adminiſtrator 
o any perſon, or to enjoy any legacy or deed of gift, 


| | See pag. 6. | 3 Stat. 11 & 12 W. III. c. 4 
K Stat. 1 Jac. I. c. 4. & 3 Jac. 4 Stat. 3 Car. I. c. 2. 
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or to bear any office in the realm, and ſhall forfeit 
all his goods and chattels, and likewiſe all his real ei- 
tate for life. | . 
2. The gower of parents over their children is de- 
rived from the former con ſideration, their duty: this 
authority being given them, pug to enable the pa- 
rent more effectually to perform his duty, and partly 
as a recompenſe for his care and trouble in the faith- 
ful diſcharge of it. And upon this fcore the munici- 
pal laws of fome nations have given a much larger 
authority to the parents, than others. The antient 
Roman laws gave the father a power of life and death 
over his children; upon this prineiple, that he who 
gave had alſo the power of taking away5. But the 
rigor of theſe laws was ſoftened by ſubſequent conſti- 


tutions; ſo that“ we find a father baniſhed by the 
emperor Hadrian for killing his ſon, though he had 


committed a very heinous crime, upon this maxim, 
that patria poteflas in pictate debet, non in atrocitate, 
% con/iftere.”” Burt ſtill they maintained to the laſt a 


very large and abſolute authority: for a ſon could not 


acquire any property of his own during the life of his 
* but all his acquiſitions belonged to the father, 
or at leaſt the profits of them for his life 7. 


The power of a parent by our Engliſh laws is much 


more moderate; but {till ſufficient to keep the child 
in order and obcdience. He may lawfully correct 
his child, being under age, in a reaſonable manner *; 


for this is for the benefit of his education. The con- 
ſent or concurrence of the parent to the marriage of 


his child under age, was alſo dir:f#ed by our antient 
law to be obtained : but pow it is abſolutely nece//ary ; 
for without it the contract is void“. And this alſo 15 


another means, which the law has put into the Parent's | 


hands, in order the better to diſcharge his duty; firlt, 
of protecting his children from the ſnares of artful 
and defigning perſons; and, next, of ſettling them 
properly in life, by preventing the ill conſequences 


„ 12. Cad. 8. 47. e _ 
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of too early and precipitate marriages. A father has 
no other power over his ſon's e/ate, than as his truſtee 
or guardian; for, though he may receive the profits 
during the child's minority, yet he muſt account for 
them when he comes of age. He may indzed have 
the benefit of his children's labour while they live 
with him, and are maintained by him: but this is no 
more than he is entitled to from his apprentices or ſer- 
vants. The legal power of a father (for a mother, as 
ſuch, is entitled to no power, but only to reverence and 
reſpect) the powerof a father, I ſay, over the perſons of 
| his children ceaſes at the age of twenty-one: for they 
are then enfranchiſed by arriving at years of diſcre- 
tion, or that point which the law has eſtabliſhed (s 
ſome muſt neceſſarily be eſtabliſhed) when the empire 
of the father, or other guardian, gives place to the em- 
pire of reaſon. Yet, till that age arrives, this empire 
of the father continues even after his death; for-he 
may by his will appoint a guardian to his chiidren. 
He may alſo delegate part of his 22 authority, 
during his life, to the tutor or ſchool-maſter, of his 
child; who is then in loco 2 and has ſuch a por- 
tion of the power of the parent committed to his 
charge, viz. that of reſtraint and correction, as may 
be neceſſary to anſwer the purpoſes for which he is 
employed. | 75 „ 
3. The dutics of children to their parents ariſe from 
a principle of natural juftice and retribution. For 
io thoſe, who gave us exiſtence, we naturally owe ſub- 
jection and obedience during our minority, and honour. 
and reverenceever after; ihey who protected the weak- 
neſs of our infancy, are entitled to gur protection in 
the infirmity of their age; they who by ſuſtenance 
and education have enabled their offspring to proſper, 
ought in return to be ſupported by that offspring, in 
cale they ſtand in need of affiſtance. Upon this prin- 
ciple proceed all the duties of chiidren to their pa- 
rents, which are enjoined by poſitive laws. And the 
\ Athenian laws® carried this principle into practice 
with a ſcrupulous kind of nicety: obliging all chil- 


N 
8 — . — 8 EE 2 8 2 , * 1 
o as 1 8 2 Fe 0 2 2 - r — 4 
— 22 — A pred op IX — 2 2 . 2 2 1 
owe * 1 I 2 d — 2 — 
r 2 2-2 8 Pas: — 2 
age 2 he Fe . — 2 — 2. $a. — 5 8 — J * 
rer TT 3.5 4 <9 es p p — 7 —— > _ l 
> 5 od. . N my 
* * r I Wa 
2 * 7 RIS = 
* 2 3 


vo" 2 
2 


N 
1423 +£ 
r 
1 
i 
5 % 
| 1 
N 
7 
„ 
7 
4 
: L 
n 
Nei . 
{ + 
F . 
F 
4 3+ 
* 
* is 
f 
9 


o Potter's Antiq. b 4. c. 15. 


480 75 RIH s Book I, 


dren to provide for their facher, when fallen into po- 
verty; with an exception to ſpurious children, to thoſe 


whoſe chaftity had been proftituted by conſent of the 


father, and to thoſe whom he had not put in any way 
of gaining a livelyhood. The legiſlature, ſays baron 
Monteſquieu *, confidered, that in the firft caſe the 
father, being uncertain, had rendered the natural oh. 


ligation precarious ; that, in the ſecond caſe, he had 


fullied the life he had given, and done his children the 
greateſt of injuries, in depriving them of their repu- 
tation; and that, in the third caſe, he had rendered 
their life (fo far as in him lay) an inſupportable bur- 
then, by furniſhing them with no means of ſubſiſt- 
ence. - | 

Our laws agree with thoſe of Athens with regard 
to the firſt only of theſe particulars, the caſe of ſpuri- 


ous iſſue. In the other caſes the law does not hold 


the tie of nature to be diſſolved by any miſbehaviour 


of the parent; and therefore a child is equally juſtifi- 


able in defending the perſon, or maintaining the 
cauſe or ſuit, of a bad parent, as a good one; and 


is equally compellable *, if of ſufficient ability, to 


maintain and * Em for a wicked and unnatural 
progenitor, as for one who has ſhewn the greateſt ten- 
derneſs and parental piety. | | 

IT. We are next to conſider the caſe of illegitimate 
children, or baſtards; with regard to whom let us in- 


uire, 1. Who are baſtards. 2. The legal duties of 
| *. parents towards a baſtard child. 3. The rights 


and incapacities attending ſuch baſtard children. 


1. Who are baſtards. A baftard, by our Engliſſi laws, 


is one that is not only begotten, but born, out of lawful 
matrimony. The civil and canon laws do not allow 
a child to remain a baſtard, if the parents afterwards 


intermarry 3: and herein they differ moſt materially 


from our law; which, though not ſo ſtrict as to re- 
quire that the child ſhall be begotten, yet makes it an 
indiſpenſable condition, to make it legitimate, that it 


3 Inft. 1. 10. 13. Decret. . 


4 


Ch. 16. 
ſhall be born, after lawful wedlock. And the reaſon 
of our Englifh law is ſurely much ſuperior to that of 
the Roman, if we conſider the principal end and de- 
fign of eſtabliſhing the contract of marriage, taken 
in a civil light; abſtractedly from any religious view, 
which has nething to do with the legitimacy or illegi- 
timacy of the children. The main end and deſign of 
marriage therefore being to aſcertain and fix upon 
ſome certain perſon, to whom the care, the protecti- 
on, the maintenance, and the education of the chil- 
dren ſhould belong; this end is undoubtedly better 
anſwered by legitimating all iſſue born after wedlock, 
than by legitimating all iſſue of the ſame parties, evea 
born before wedlock, ſo as wedlock afterwards en- 
ſues; . 1. Becauſe of the very great uncertainty there 
will generally be, in the proof that the iſſue was really 


begotten by the ſame man; whereas, by confining the 


proof to the birth, and not to the begetting, our law 


has rendered it perfectly certain, what child is legiti- 


mate, and who is to take care of the child. 2. Becauſe 
by che Roman law a child may be continued a baſ- 
tard, or made legitimate, at the option of the father 


and mother, by a marriage ex pf ſadio; thereby 
opening a door io many frauds and partialities, which 


by our law are prevented. 3. Becauſe by thoſe laws 


a man may remain a baſtard till forty years of age, 
and then become legitimate, by the ſubſequent marri- 
age of his parents; whereby the main end of marri- 
age, the protection of infants, is totally fruſtrated. 
4. Becaud: this rule of the Roman law admits of no 
linitations as to the time or number of baſtards ſo to 
be legitimated; but a dozen of them may, twenty 
years after their birth, by the ſubſequent marriage of 


their parents, be admitted to all the privileges of le- 


gitimate children. This is plainly a great diſcourage- 
ment to the matrimonial ſtate; to which one main 
inducement is uſually not only the deſire of havin 

children, but alſo the deſire of procreating lawful heirs. 
Whereas our conſtitutions guard againſt this indecen- 


, and at the ſame time give ſufficient allowance to 
the frailties of human nature. For, if a child be be- 
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2 while the parents are ſingle, and they will eq. 
eavour to make an early reparation for the offence 
by marrying vithin a few months after, our law is ſo 
indulgent as not to baſtardize the child; if it be bor 
though not begotten, in lawful wedlock ; for this is an 
incident that can happen but once, fince all future 
children will be begotten, as well as born, within the 
rules of honour and civil fociety. Upon reaſons like 
theſe we may ſuppoſe the peers to have acted at the 
parliament of Merton, when they refuſed to enact that 
children born belore marriage ſhould be eſteemed le- 
gitimate “. | | 
From what has been ſaid it appears, that all chil. 
dren born before matrimony are baſtards by our law: 
and ſoit is of all children born ſo long after the death 
of the huſband, that, by the uſual courſe of geſtation, 
they could not be begotten by him. But, this being 
a matter of ſome uncertainty, the law is not exa as 
to a few days s. And this gives occaſion to a proceed- 
ing at common law, where a widow is ſuſpected to 
5 herſelf wich child, in order to produce a ſuppo- 
ſititious heir to the eſtate: an attempt which the rigor 
of the Gothic conſtitutions eſteemed equivalent to the 
moſt attrocious theft, and therefore puniſhed with 
death 5, In this caſe with us the heir preſumptire 
may have a writ de ventre inſpiciendo, to examine whe- 
ther ſhe be with child, or not“; and, if ſhe be, to 
keep her under proper reſtraint, till delivered; which 
is entirely conformable to the practice of the civil 
law“: but if the widow be upon due examination 
found not pregnant, the preſumptive heir ſhall be ad- 
mitted to the inheritance, though liable to loſe it again, 


4 Ropaverunt emres epiſcopi See the introduction to the great 
 magnates, ut confentirent quod nuti charter, edir.Oxon. 17 59-/ub 41 
ante mat / imonium ( 1b legt, i- 10 1253. 

cut ili qui ati fun peſt matrimo- 5 Cro. Jac. 541. 

nium, quia eccigſia tales habet fro 
legitimss. Et omnes ccm.tes ct ban . 
rones una voce reſpenderunt, qued 
rolunt leges Angitae mutare, ſude 32. 3 
kucuſque uſitatae ſunt e approva- 8 Ff. 25. tit. 4. Fer ie. 
tae. Stat. 20 Hen. III. c. 9. wo | 


O 


1 


» Co bY | 
Co. Litt. 8. Bract. /. 2. 
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on the birth of a child within forty weeks from the 
death of a huſband ?. But if a man dies, and his wi- 
dow ſoon after marries again, and a child is born 
within ſuch a time, as that by the courſe of nature 
it might have been the child of either huſband ; 1n 
this caſe he is ſaid to be more than ordinari:y legiti- 
mate; for he may, when he arrives to the years of dil- 
cretion, chooſe which of the fathers he pleaſes?. To 
prevent this, among other 1nconvenli»nci2s, te civil 
law ordained that no widow ſhout'd em Try intra 711141 
ludus :, a rule which obtained ſo eariy as the reign 
of Auguſtus *, if not of Romulus: and the ſme cou 
ſtitution was probably handed down to our eariy au- 
ceſtors from the Romans, during their {tiv ig this 
iſland; for we find it eftabutbed under the Saxon and 
Daniih government 3. rs | 
As baſtards may be born before the coverture or 
marriage flate is begun, or aſter it is determiued, ſo 
alſo children born during wediock may in ſome cir- 
cumſtances be baſtards. As if the huſband be out of 
the kingdom of England, (or, as the law ſome what 
looſely phraſes it, extra guatuor maria) for above nie 
months, ſo that no acceſs to his wif2 can be preſumed, 
her iſſue during that period [hail be baſtards “. Bu, 
enerally, during the coverture acceſs of the huibin} 
fall be preſumed, unleſs the contrary can be ſhewn $ : 
which is ſuch a negative as can only be proved by 
ſh: wing him to be elſewhere ; for the general rule is, 
pracſumitur pro legitimatione*. In a divorce, a menſa 
et thoro, if the wife breeds children, they are baſtards ; 
for the law will preiume the huſband and wife con- 
formable to the ſentence of ſeparation, unleſs acceſs 
be proved; but, in a voluntary ieparation by agree- 
ment, the law will ſuppule accels; unleſs the negative 


9 Britton. c. 66. paz. 166. duwdecim menſes. L. L. E:helv. 

a Co. Lit. 8. A. D. 1008. L. L. Canaut. c. 71. 

Cod. 5. 9. 2. 4 C9. Lit. 244. | 

But tlic year was then only 5 Salk. 123. 3 F. W. 256 
ten inontizs, Ovid. Fa. I. 27. Stra. 925. | 

3 St amis v. dua ſine marito 9 5 Kp. 98. 
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be ſhewn 7. So alſo if there is an apparent impoſ- 
bility of procreation on the part of the huſband, ay 
if he be only eight years old, or the like, there the 
iſſue of the wife ſhall be baſtard *. Likewiſe in cafe 


of divorce in the ſpiritual court a vinculo matrimonii, - 


all the iſſue born during the coverture are baſtards? 
becauſe ſuch divorce is always upon ſome cauſe, that 
rendered the marriage unlawful and null from the be- 
ginning. | 
2. Let us next ſee the duty of parents to their baſ. 
tard children, by our law; which is principally that 
of maintenance. For, though baſtards are not look- 
ed upon as children to any civil purpoſes, yet the tics 
of nature, of which maintenance is one, are not {9 
eaſily diſſolved: and they hold indeed as to many other 
intentions; as, particularly, that a man ſhall not mar- 


ry his baſtard ſiſter. or daughter 9. The civil lay, 


therefore, when it denied maintenance to baſtards be- 
gotten under certain atrecious circumſtances *, was 
neither conſonant to nature, nor reaſon; however 


profligate and wicked the parents might juſtly be eſ- 


tet in al . 


The method in which the Englith law provides 


maintenance for them is as follows“. When a wo- 


man is delivered, or declares herſelf with child, of a 
baſtard, and will by oath before a juſtice of peace 
charge any perſon as having got her with child, the 
juſtice mall cauſe ſuch perſon to be apprehended, and 
commit him till he gives ſecurity, either to maintain 
the child, or appear at the nett quarter ſeſſions to 
diſpute and try the fact. But if che woman dies, or 1s 
married before delivery, or miſcarries, or proves not 
to have been wita child, the perſon ſhall be diſchar- 

ed: otherwiſe the ſeſſions, or two juſtices out of ſeſ- 

ons, upon original application to them, may take 
order for the keeping of the baflard, by charging the 


mother or the reputed father with the payment of mo- 


. 7 Salk. 123. ' Nov. 89. "3h © 
8 Co. Lit 244. 2 Stat. 18 Eliz. c. 3. 7. Jac, 
9 [6.4 235. I. c. 4. 3 Car. I. c. 4. 13 & 14 


e Lord Riym. 68. Comb. Car. II. c. 12. 6 Geo II. c. 31. 
356. : 


&. 16. , PERSON. 435 


ney or other ſuſtentation far that purpoſe. Andit 
ſuch putative father, or lewd mother, run away trom 
the pariſh, the overſeers by direction of two jultices 


may ſcize their rents, goods, and chauels, in order to 


bring up the ſaid baſta rd chiid. Yet ſuch is the hu- 
manity of our laws, that no woman can be compulſive- 
ly queſtioned concerning the father of her chiid, till 
one month after her delivery: which indulgence is 


however very frequently a hardihip upon pariines, by 


giving the parents opportunity to eicape. 


3. J proceed next to the rights and incapaciues 


which appertain to a baſtard. The rights are very 


few, being only ſuch as he can acquire; for he can in- 


ber nothing, being locked upon as the ſon' of no- 
body, and ſometimeès called Alius nullius, ſometimes 
filius populi3 (a). Yet he may gain a firname by re- 
putation *, though he has none by inheritance. All 
other children have their primary ſettlement in their 
father's pariſh ; but a baſtard in the pariſh where born, 
for he hath no father 5, However, in caſe of fraud, 
as if a woman be ſent either by order of juſtices, or 
comes to beg as a vagrant, to a pariſh which ſhe does 
not belong to, and drops her baltard there; the baſ- 
tard ſhall, in the firit caſe, be ſettled in the pariſh 
from whence the was illegally removed; or, in the 


7 


latter caſe, 1a the mother's own parilh, if the mother be 


apprehended for her vagrancy 7. Baſtards alto, born 


in auy licenſed hoſpital for pregnant woman, are ſet— 


tled in the pariſhes to which the mothers belong. 


The incapacity of a baſtard conſiſts principally in this, 
that he cannot be heir to any one, neither can he have 
heirs, but of his own body; for, being nuilius filius, 


en de Lobo „ © © Bas hun, | 
* Co. Litt- 3. e 7 Stat. 17 Geo. II. c. 5. 
5 Salk. 427. | | 8 Stat. I3 Geo. III. c. 82. 


7575 ů — 


| (a) Baſtards are with.a the mean. ng of tae marriage act 26 
Geo. 2. c. 33. which requires the conſent of the father, guardian, 
or mother, to the mairiage of pertons under age, who are not 


married by banns. tie King » Hodnett, Term. Rep. y5.— 


The rule tiiat a baſtard is filius nullius applies only to the caſe ot in- 
heritances. bid. 101. | 
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he is therefore of kin to nobody, and has no anceſtor 
from whom any inheritable blood can be derived. A 
baſtard was alſo, in ſtrictneſs, incapable of holy or- 
ders; and, though that were diſpenſed with, yet he 
was utterly diſqualified from holding any dignity in 
the church ® : but this doctrine ſeems now obſolete: 
and in all other * there is no diſtinction be- 


other diſtinction, but that of not inheriting, which 
ivil policy renders neceſſary, would, with regard to 
the innocent offspring of his parents' crimes, be odi- 
ous, unjuſt, and cruel to the laſt degree; and yet the 
civil law, ſo boaſted of for it's equitable deciſions, 
made baſtards in ſome caſes incapable even of a gift 
from their parents. A baſtard may, laſtly, be made 
legitimate, and capable of inheriting, by the tran- 
ſcendent power of an act of parliament, and not 


otherwiſe : as was done in the caſe of John of Gant's 


baſtard children, by a ſtatute of Richard the ſecond, 
o Forteſe. c. 40. 5 Rep. 58. A4Inſt. 36. 5 


Cod. 6. 57. 5. 


another man. And really any 
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"CHAPTER THE SEVENTEEN TH-. 


* 


or GUARDIAN AND WARD 


Tur only general private relation, now remainin 
to be diſcuſſed, is that of guardian and ward; which 


bears a very near reſemblance to the laſt, and is plain- 
y derived out of it; the guardian being only a tem- 


porary parent, chat is, for ſo long time as the ward is 
an infant, or under age. In examining this ſpecies of 
relationſhip, I ſhall firſt conſider the different kinds 
of guardians, how they are appointed, and their pow- 
er and duty : next, the different ages of perſons, as 
defined by the law: and laſtly, the privileges and diſ- 
abilities of an infant, or one under age and ſubject to 
guardianſhip. 5 — 

1. The guardian with us performs the office both 
of the tutor and curator of the Roman laws; the for- 
mer of which had the charge of the maintenance and 
education of the minor, the latter the care of his for- 
tune; or, according to the language of the court of 
chancery, the tutor was the committee of the perſon, 
the curator the committee of the eftate. But this of- 
fice was frequently united in the civil law“; as it is 
always in our law with regard to minors, though as 
to lunatics and idiots it is commonly kept diſtin. 


1 Ef. 26. 4. 1. 
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Of che ſeveral ſpecies of guardians, the firſt are 
guardians by nature e viz. the father and (in ſome 
caſes) the mother of the child. For if an eſtate be 
left to an infant, the father is by common law the 
guardian, and muſt account to his child for the profits“ 
And, with regard to daughters, it ſeems by conſtruc. 
tion of the ſtatute 4 and 5 Ph. & Mar. c. 8. that 
the father 5 by deed or will aſſign a guardian io 


any weman-child under the age of ſixteen; and, it 


none be ſo aligned, the mother ſhall in this caſe be 
ardian 3. There are alſo guardians for nurture *; 
which are, of courſe, the father or mother, till the in- 


fant attains the age of fourteen years“: and in de- 


fault of father or mother, the ordinary uſually afligns 
ſome diſcreet perſon to take care of the infant's per- 
ſonal eſtate, and to provide for his maintenance and 
education ®. Next are guardians in ſocage, (an app?l- 
lation which will be fully explained 1a the ſecond book 
of theſe commentaries) who are alſo called guardians 
by the common law. Theſe take place only when the 
minor is entitled to ſome eſtate in lands, and the: by 


the common law the guardianſhip devolves upon his 


next of kin, to whom the inheritance cannot poſſibiy 


deſcend; as, where the eſtate deicended from his fa- 


ther, in this caſe his uncle by the mother's fide cannot 
poſſibly inherit this eftate, and therefore inal be the 
guardian. For the law judges it 1mproper to trult the 

rſon of an infant in his hands, who may by poſſi bi- 
lay become heir to him; that there may be no temp- 


tation, nor even ſuſpicion of temptation, for him to 


* 


abuſe his truſt 5. The Roman iaws proceed on a 


quite contrary principle, committing the care of the 
minor to him who is the next to ſucceed to the inheri- 
tance, preſuming that the next heir would take the 


beſt care of an eſtate, to which he has a proſpect of 


ſucceeding: and this they boaſt to be * ſumma provi. 


2 Co Litt. 88. 3 Nunguam cuſtedia alicujus de 

3 3 Rep. 39. Jure alicui remanet, de quo habea- 
4 Co. Litt. 88. | tur ſuſpicie, quod | offe vel velit ali. 

s Moor. 738. 3 Rep. 38. quod jus in ipſa naereditate cla- 

6 2 Jones 50. 2 Lev. 163. mare, Glany, J. 7. c. 11, 

7 Litt. 6. 123. | | 
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« dentia ?.” But in the mean time they ſeem to have 
forgotten, how much it is the guardian's intereſt to 

remove the incumbrance of his pupil's life from that 
eſtate for which he 1s ſuppoſed to . ſo great a re- 
gard . And this affords Forteſcue *, and fir Edward 
Coke“, an ample opportunity for triumph; they af— 
firming, that to commit the cuſtody of an infant to 
him that is next in ſucceſſion is © guaſi agnum commit- 
« tege lupo, ad devorandum 3.” Theſe guardians in ſo- 
cage, zhoſe for nurture, continue only till the mi- 
nor is fourteen years of age; for then, 1a both caſes, 
he is preſumed to have diſcretion, ſo far as to chooſe 
his own guardian. 'This he may do, unleſs one be 
N by the father, by virtue of the ſtature 12 

ar. II. c. 24. which, conſidering the imbecillity of 
judgment in children of the age of fourteen, and 
the abolition of guardianſhip in 3 (which laſted 
till the age of twenty-one, and of which we ſhall. 
ſpeak hereafter) enacts, that any father, under age 
or of full age, may by deed or will diſpoſe of the 
cuſtody of his child, either born or unborn, to any 
perſon, except a popiſh recuſant, either in poſſeſſion 
or reverſion, till ſuch child attains the age . one and 
twenty years. Theſe are called guardians by Hatute, 
or teſtamentary guardians. There ate alſo ſpecial guar- 
dians by cuſtom of London, and other places“; but 
they are particular exceptions, and do not fall under 
the general law. | Do 

The power and reciprocal duty of a guardian and 
ward are the ſame, pro tempore, as that of a father and. 


Ch. 17. 5 


l 
_ © The Roman ſatyriſt was 
fully aware of this danger, when 
he puts this private prayer into 
the mouth of a ſelfiſh guardian 
, —pufillam o utinam, quem proxe 
imus haeres 
* cæpun gam. Perl. 1. 12. 
4. 4d 
2 IIInſt. 88. 

See Stat. Hibern. 14 Hen. 
III. Yhis policy of our Engliſh 
law is warranted by the wiſe in- 

t:tutions of Solon, who. provi- 


ways be kept diſt.nct. 


ded that no one ſhould he ano- 
ther's guardian, who was to en- 
joy the eſtate after his death. 
(Potter's Antiq. b. 1. c. 26) 
And Charondas, another of the 
Grecian legiſlators, directed that 
the inheritance ſhould go to the 


, father's relations, but tlie edu- 


cation of the child to the mo- 

ther's ; that the guardianſhip 

and right of ſucceſſion might al- 

(Petit. 

Leg. Att. I. 6.7.7.) : 
4 Co. Litt. 88. 
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child; and therefore I ſhall not repeat them: but ſhall 
only add, that the guardian, when the ward comes of 
age, 13 bound to give him an accouat of all that he 
has tranſacted on his behalf, and mult anſwer for all | 
loſſes by his wilful default or negligence. In order Ea 
therefore to prevent diſagreeable conteſts with young 
gentlemen, it has become a practice for many guar- 
dians, of large eſtates eſpecially, to indemnify them- 
ſelves by applying to the court of chancery, actin 
under it's direction, and accounting annitally before 
the olfi-ers of that court. For the lord chancellor is, 
by right derived from the crown, the general and ſu— 
preme guardian of all infants, as well as idiots and 
lunatics; that is, of all ſuch perſons as have not dit. 
cretion enough to manage their own concerns. In 
caſe therefore any guardian abuſes his truſt, the court 
will check and puniſh him; nay ſometimes will pro- 
ceed to the removal of him, and appoint another 1a 
his ſtead ;. EEE, 1 
2. Let us next confider the ward or perſon within 
age, for whoſe afliſtance and ſupport theſe guardians 
are conſtituted by law; or who it is, that is ſaid to be 
within age. The ages of male and female are differ- 
ent for different purpoſes. A male at twelve years 
old may take the oath of ailegiance; at fourteen is at 
years of diſcretion, and therefore may conſent or diſ- 
agree to marriage, may chooſe his guardian, and, if 
his diſcretion be actually proved, may make his telta- 
ment of his perſonal eſtate; at ſeventeen may be an 
executor; and at 7wenty-one is at his own diſpoſal, and 
may alien his lands, goods, and chattels. A female 
alſo at ſeven years of age may be betrothed or given 
in marriage; at ine is entitled to dower; at twelve, 
is at years of maturity, and therefore may couſent or 
diſagree to marriage, and, if proved to have ſuclent 
diſcretion, may bequeath her perſonal eſtate; at four- 
teen is at years of legal diſcretion, and may choole a 
guiridian; at ſeventeen may be executrix; and at wen- 
tous may diſpoſe of herſelf and her lands. So that c 
full age in male or female is twenty-one years, which | 
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age is completed on the day preceding the anniverſary 
| of a perſon's birth; who till that time is an infant, 


and fo fliled in law. Among the antient Greeks and 
Romans women were never of age but ſubje to per- 
petual guardianſhip ', unleſs when married ** nit con- 
92 in manum viri- 
tutelage wore away in proceſs of time, we find that, 
in females as well as males, full age was not till twen- 
ty-five years. Thus by the conſtitution of different 
kingdoms, this period, which 1s merely arbitrary, and 
turis pgſitivi, is fixed at different times. Scotland 
agrees with England in this point; (both probably 
copying from the old Saxon conſtitutions on the con- 
tinent, which extended the age of minority © ad an- 
« u vigeſimum primum, et eo uſque juvencs ſub tutelam 
© reponunt ? ) but in Naples they are of full age at 
eighteen ; in France, with regard to marriage, not till 
thirty; and in Holland at twen!y;five. £ 

3. Infants have various privileges, and various diſ- 
abilities : but their very diſabilities are privileges; in 


order to ſecure them from hurting themſelves by their 


own improvident acts. An infant cannot be ſued but 
under the protection, and joining the name, of his 
guardian; for he is to defend him againſt all attacks 
as well by law as otherwiſe ? : but he may ſue either 
by his guardian, or prochein amy, his next friend who 
is not his guardian. This prochein amy may be any 
| oe who will undertake the infant's cauſe; and it 
r 


guardian. In criminal caſes, an infant of the age of 
fourteeu years may be capitally puniſhed for any capi- 
tal offence © : but under the age of ſeven he cannot. 


The period between /even and fourteen is ſubjeRt to 
much uncertainty: for the infant ſhall, generally 


s $Salk. 44. 625. Lord Raym. J. 2. 4 2. This is alſo the period 


480. 1096. Toder v. Sanſam. when the king, as well as tle 


Dom. Proc. 27 Feb. 1775. ſubject, arrives at full age in mo- 
Pott. Antiq. b. 4. c. 11. dern Sweden. Mod. Un. Hiſt, 
Cc. pro Muren. 12. xxxiii. 220. | | 


„„ | 
9 Stiernhook de jure Suconum. 


© Co. Litt. 135. 
1 Hal. P. C. 25. 


and, when that perpetual 
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equently happens, that an infant, by his prochein 
amy, inſtitutes a ſuit in equity againſt a fraudulent 


* 2 2 = * 
tl > 3 & A* — 
9 4 2 D 8 


1 
n 
N 
_— 


2 


27 4 
2 ”" or ker 2 4 
” 


492 The Ricurs Boos 1-: 


ſpeaking, be judged, prima facie innocent , yet if he 
was doli capax, and could diſcern between good and 
evil at the time of the offence committed, he may be 


cogvicted and undergo judgment and execution of 


death, though he hath not attained to years of puberty 
or diſcretion *. And fir Matthew Hale gives us two 
inſtances, one of a girl of thirteen, who was burned 
for killing her miſtreſs; another of a boy ſtill younger, 


that had killed his companion, and hid himſelf, who 
was hanged; for it appeared by his hiding that he 


knew he had done wrong, and could diſcern between - 


good and evil: and in ſuch cafes that maxim of lay is, 
that malitia ſuplet actatem. So alſo in much more 
modern times, a boy of ten years old, who was guilty 
of a heinous murder, was held a proper ſubject for 
capital puniſhment, by the opinion of all the judges ?. 

With regard to eſtates and civil property, an infant 


hath many privileges, which will be better underſtood 


when we come to treat more particularly of thoſe 
matters: but this may be ſaid"in general, that an in- 


fant ſhall loſe nothing by non-claim, or neglect of de. 


manding his right; nor ſhall any other /aches or ne- 


gligence be imputed to an infant, except in ſome very 


particular caſes. | | 
It is generally true, that an infant can neither aliene 


his lands, nor do any legal act, nor make a deed, nor 


indeed any manner of contract, that will bind him. 


But ſtill to all theſe rules there are ſome exceptions: 
art of which were juſt now mentioned in reckoning 


up the different capacities which they aſſume at dif- 


ferent ages: and there are others, a few of which it 
may not be improper to recite, as a general ſpecimen 
of the whole. And, firſt, it is true, that infants can- 
not aliene their eſtates: but infant truſtees, or mort- 


gagees, are enabled to convey, under the direction of 


the court of chancery or exchequer, or other courts of 
equity, the eſtates they hold in truſt or mortgage, to 
ſuch perſon as the court ſhall appoint *. Allo it is 
generally true, that an infant can do no legal act: 


1 x Hal. P. C. 26. | 3 Stat. 7 Ann. c. 19. 4 Geo. 
2 Fofter. 72. — III. C. 16. ; 


Ve 
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yet, an infant, who has an advowſon, may preſent to 
the benefice when it becomes void“. For the law in 
this caſe diſpenſes with one rule, 1n order to maintain 
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others of far greater conſequence: it permits an infa 


to preſent a clerk (who, if unfit, may be rejected by 
the biſhop) rather than either ſuffer the church to be 
unſerved till he comes of age, or permit the infant to 
be debarred of his right by lapſe to the biſhop. An 
infant may alſo purchaſe lands, but his purchaſe is in- 
complete : for, when he comes to age, he may either 
agree or diſagree to it, as he thinks prudent or proper, 
without alleging any reaſon; and ſo may his heirs af- 


ter him, if he dies without having completed his agree- 
ment*, It is, farther, generally true, that an infant, 


under twenty-one, can make no deed but what is af- 
terwards voidable : yet in ſome caſes * he may bind 
himſelf apprentice by deed indented or indentures, for 
ſeven years; and? he may by deed or will appoint a 


guardian to his children, if he has any. Laſtly, it is 
generally true, that an infant can make no other con- 


tract that will bind him: yet he may bind himſelf to 
pay for his neceſſary meat, drink, apparel, phy ſic, and 


ſuch other neceſſaries; and likewiſe for his good teach- 


ing and inſtruction, whereby he may profit himſelf af- 
terwardss. And thus much, at preſent, for the privi- 
leges and diſabilities of infants. 8 | 


4 Co. Lit. 172. c. 2. Cro. Car. 179. | 
5 Co. Litt. 2. 5 7 Stat. 12 Car. II. c. 24. 
6 | Stat. 5 Eliz. C. 4. 43 Eliz. 5 Co, Lit. 172. 
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ral capacities, and have treated of their rights and du- 


of which there is a great variety ſubſiſting, for the at. 


thoſe individuals of which the body corporate is com 
poſed, would upon their death be utterly loſt and er 


our univerſities, founded ad fludendum et orandum, it 


CHAPTER THE EIGHTFEN TH. 


Os CORPORATIONS. | 


WIr have hitherto con ſidered perſons in their natu- 


ties. But, as all perſonal rights die with the perſon; 
and, as the neceſſary forms of inveſting a ſeries of indi- 
viduals, one after another, with the ſame identical rights 
would be very inconvenient, if not impracticable; it 
has been found neceſſary, when it is for the advantage 
of the public to have any particular rights kept a 
foot and continued, to conſtitute artificial perſons, 
who may maintain a perpetual ſucceſſion, and enjo 
a kind of legal immortality. EE. 

Theſe artificial perſons are called bodies politic, 


bodies corporate, (corpora corporata) or corporations 


vancement oi religion, of learning, and of commerce: 
in order to preſerve entire and for ever thoſe righs 
and immunities, which, if they were granted only u 


tint. To ſhew the advantages of theſe imcorporat 
ons, let us conſider the caſe of a college in eitherd 


the encouragement and ſupport of religion and lea 
ing. If this were a mere voluntary aſſembly, the! 
dividuals which compoſe it might indeed read, pri 
ſtudy, and perform ſcholaſtic exerciſes together, 
long as they could agree to do ſo: but To cou 
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neither frame, nor receive any laws or rules of their 


conduct; none at leaft, which would have any binding 
force, for want of a coercive power to create a ſuffici- 
ent obligation. Netther could they be capable of re- 
taining any privileges or immunities ; for, if ſuch pri- 
vileges be attacked, which of all this unconnected aſ- 
ſembly has the right, or ability, to defend them? And, 
when they are diſperſed by death or otherwiſe, how 
ſhall they transfer theſe advantages to another ſet of 
ſtudents, equally unconnected as 3 ? So alſo, 
with regard to holding eſtates or other property, if 
land be granted for the purpoſes of religion or learn- 
ing to twenty individuals not incorporated, there is no 
legal way of continuing the property to any other per- 
ſons for the ſame purpoſes, but by endleſs convey- 
ances from one to the other, as often as the hands are 
changed. But when they are conſolidated and united 
into a corporation, they and their ſucceſſors are then 
confidered as one perſon in law : as one perſon, they 
have one will, which is collected from the ſenſe of the 
majority of the individuals: this one will may eſta- 
bliſh rules and orders for the regulation of the whole, 
which are a ſort of municipal laws of this little repub- 
be; or rules and ſtatutes may be preſcribed to it at it's 
creation, which are then in the place of natural laws; 
the privileges and immunities, the eſtates and poſſeſ- 


will be for ever veſted, without any new conveyance 
to new ſucceſſions; for ail the individual members that 
have exiſted from the foundation to the preſent time, 
or that ſhall ever hereafter exiſt, are but one perſon 
m law, a perſon that never dics: in like manner as 


parts which compoſe it are changing every inſtant. 


conſtitutions entirely belongs to the Romans. They 
were introduced, as Plutarch ſays, by Numa; whe 
finding, upon his acceſſion, the city torn to pieces by 


it a prudent and politic meaſure to ſubdivide theſe two 
into many ſmaller ones, by inſtituting ſeparate ſocie- 
- Tt 2 in 


fions, of the corporation, when once veſted in them, 


the river Thames is ftill the fame river, though the 


The honour of originally inventing theſe political : 


the two rival factions of Sabines and Romans, thoughs | 
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ties of every manual trade and profeſſion. They were... | 


afterwards much conſidered by the civil law“, in which 
they were called "6 4p as forming one whole 

out of many individuals 

| thered together: they were adopted alfo by the ca- 


non law, for the maintenance of eccleſiaſtical diſci- i 


pline; and from chem our ſpiritual corporations are 
derived. But our laws have conſiderably refined and 
improved upon the inventien, according to the uſual 
genius of the Engliſh nation : particularly with regard 


to ſole 8 conſiſting of one perſon only, of 


which the Roman lawyers had no notion; their max- 
im being that “irres faciunt collegium*.” Though they 


held, that if a corporation, originally conſiſting of. 


three perſons, be reduced to one, f univer/itas ad 
unum redit, it may ſtill ſubſiſt as a corporation, © 4 
flet nomen uni verſitatis. Ea 

Before we proceed to treat of the ſeveral incidents 
of corporations, as regarded by the laws of England, 
let us firſt take a view of the ſeveral ſorts of — 
and then we ſhall be better enabled to apprehend cheir 
E qualities. . 


e firſt diviſion of corporation is into aggregate and 


ſole. Corporations aggregate conſiſt of many perſons 
united together into one ſociety, and are kept up by 
a perpetual ſucceſſion of members, ſo as to continue 
for ever: of which kind are the mayor and commo- 
nalty of a city, the head and fellows of a college, the 
dean and chapter of a cathedral church. Corporati- 
ons ſole conſiſt of one perſon only and his ſucceſſors, 
in ſome particular ſtation, who are incorporated by 


law, in order to give them ſome legal capacities and ad- 


vantages, particularly that of perpetuity, which in 
their natural perſons they could not have had. In this 
ſenſe the king is a ſole corporation“: ſo is a biſhop: 
fo are ſome deans, and prebendaries, diſtin from 


their ſeveral chapters: and ſo is every parſon and vi- 


car. And the neceſſity, or at leaſt uſe, of this inſti- 
tution will be very apparent, if we conſider the caſe of 


Y pf. J. 3. . 4. per tot. | 3 Ff. 3, 45 7. 
Hf. 50. 16. & 4 Co. Litt. 43. 
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2 parſon of a church. At the original endowment of 
pariſh. churches, the frechold of the church, the 


church-yard, the parſonage houſe, the glebe, and the 


tithes of the pariſh, were veſted in the then parſon by 
the bounty of the donor, as a temporal recompenſe 
to him for his ſpiritual care of the inhabitants, and 
Vith intent that the ſame emoluments ſhould ever af- 
terwards continue as a recompente for the ſame care. 
But how was this to be effected? The freehold was 
veſted in the parſon; and, if we ſuppoſe it veſted in 
his natural capacity, on his death it might deſcend to 
his heir, and would be liable to his debts and incum- 


brances: or, at beſt, the heir might be compellable, 
at ſome trouble and expenſe, to convey theſe rights to 


the ſucceeding incumbent. The law therefore has 
wiſely ordained, that the parſon, guatenus parſon, 
ſhall never die, any more than the king; by making 
him and his ſucceſſors a corporation. By which means 
all the original rights of the parſonage are preſerv- 
ed entire to the ſucceſſor: for the preſent incumbent, 
and his predeceſſor who lived ſeven centuries ago, are 


in law one and the ſame perſon; and what was given 


to the one was given to the other alſo. 

Another diviſion of incorporations, either ſole or 
aggregate, is into eechfafical and lay. Eccleſiaſtical 
corporations are where the members that compoſe it 
are entirely ſpiritual perſons; ſuch as biſhops : certain 


deans, and prebendaries; all archdeacons, parſons, 


and vicars; which are ſole corporations: deans and 
chapters at preſent, and formerly prior and convent, 
abbot and monks, and the like, bodies aggregate. 
Theſe are erected for the furtherance of religion, and 


perpetuating the rights of the church. Lay corporati- 


ons are of two ſorts, civil and eleemoſynary. The civil 
are ſuch as are erected for a variety of temporal pur- 


poles. The king, for inſtance, is made a corporation 
to prevent in general the poſſibility of an interregnum 
or vacancy of the throne, and to preſerve the poſſeſſi- 
ons of the crown entire; for, immediately upon the 


demiſe of one king, his ſucceſſor is, as we have for- 
merly ſeep, in full poſſeſſion of the legal rights and 
Uguity. Other lay corporations are erected for the 
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good government of a town or particular diſtrict, az x 
mayor and commonalty, bailiff and burgeſſes, or the 
ke: ſome for the advancement and regulation of ma- 
nufactures and commerce; as the trading companies 
of London, and other towns: and ſome for the better 

carrying on of divers ſpecial purpoſes; as churchwar- 
dens, for conſervation of the goods of the pariſh; the 
college of phy ſicians and company of ſurgeons in 
London, for the improvement of the medical ſcience: 
the royal ſociety, for the advancement of natural know- 
| ledge; and the ſociety of antiquaries, for promoting 
the ſtudy of antiquities And among theſe I am in- 
lined to think the general corporate bodies of the uni- 
verſities of Oxford and Cambridge muſt be ranked: 
for it is clear they are not e or eceleſiaſtical cor. 
porations, being compoſed of more laymen than cler- 
85 neither are they eleemoſynary foundations, though 
—_— are annexed to-particular magiſtrates and pro- 
feſſors, any more than other corporations where the 
acking officers have ſtanding ſalaries ; for theſe are re- 
wards pro opera et labore, not charitable donations on- 
Is, fince every ſtipend is preceded by ſervice and duty: 
they ſeem therefore to be merely civil corporations 
The eleemoſynary ſort are ſuch as are conſtituted for 
the p al diſtribution of the free alms, or bounty, 
of the founder of them to ſuch perſons as he has di- 
rected. Of this kind are all hoſpitals for the mainte- 
nance of the poor, ſick, and impotent; and all colle- 
ges, both in our univerſities and out 5 of them: which 
oslleges, are founded for two purpoſes; 1. For the 
promotion of piety and learning by proper regulations 
and ordinances. 2. For imparting aſſiſtance to the 
members of thoſe bodies, in order to enable them to 
proſecute their devotion and ſtudies with greater eaſe 
and aſſiduity. And all thefe eleemoſynary corporati- et 
ons are, ſtrictly ſpeaking, lay and not eccleſiaſlical, 
even though compoſed of ecclefiaftical perſons ®, and 
although they in ſome things partake of the nature, pri 
vileges, and reſtrictions of eccleſiaſtical bodies. 


s Such as at Manclieſters Aon, * Lord Raym. 6. 
Wacheſter, Ec. : | | 
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Having thus marſhalled the ſeveral ſpecies of corpo- 


rations, let us next proceed to conſider, 1. How corpo- 


' rations, in general, may be created. 2. What are 


their powers, capacities, and incapacities. 3. How 
corporations are viſited. And 4. How they may be 
diſſolved. | | | | 

1. Corporations, by the civil law, ſeem to have been 
created by the mere act, and voluntary affociation of 
their members ; provided ſuch convention was not con- 
trary to law, for then it was ilicitum collegium7. It 
does not appear that the prince's conſent was neceſſa- 
ry to be actually given to the foundation of them; but 
merely that the original founders of theſe voluntary 
and friendly ſocieties (for they were little more than 
ſuch) ſhould not eſtablith any meetings in oppoſition 


to the laws of the ſtare. 


But, with us in England, the king's conſent is abſo- 
lutely neceſſary to the erection of any corporation, ei- 
ther impliedly or expreſs given s. The king's implied 
conſent is to be found in corporations which exiſt by 
force of the common law, to which our former kings 
are ſuppoſed to have given their concurrence; com- 
mon law being nothing elſe but cuſtom, ariſing from 
the univerſal agreement of the whole community. Of 


_ this ſort are the king himſelf, all biſhops, parſons, 


vicars, churchwardens, and ſome others; who by com- 


mon law have ever been held (as far as our books can 


ſhew us) to have been corporations, virtute officii « and 
this incorporation is ſo inſeparably annexed to their 
offices, that we cannot frame a complete legal idea of 
any of theſe perſons, but we muſt alfo have an idea of 
2 corporation, capable to tranſmit his rights to his 


Ef. 47. 22. 1. Negue ſoci- nities on the continent, and en- 
etas, neque collegium, neque hu= dowed with many valuab e pri- 
Juſmodi corpus faffim umnibus has vileges, about the eleventh cen- 
bere conceditur ; nam et legibus, tury: (Robertſ. Cha. V. i. 40.) 
et ſenatus conſultis, et princigali= to which the conſent of the feo- 
bus conflitutionibus ea res coercetur. dal ſovereign was abiolutely ne- 


Ff. 3. 4. 1. ceſſary, as many ot his preroga- 


Cities and towns were firſt tives and revenues were thereby 
erected into corporate commu- confiderably anniniſned. 
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ſucceſſors, at the ſame time. Another method of im- 
plication, whereby the king's conſent is preſumed, is 
as to all corporations by preſcription, ſuch as the city of 
London, and many others“, which have exiſted as 
corporations, time whereof the memory of man run- 
neth not to the- contrary; and therefore are looked 
upon in law to be well created. For though the mem- 
bers thereof can thew no legal charter of incorporati- 
on, yet in caſes of ſuch high antiquity the law pre- 
ſumes there once was one; and that by the variety of 
accidents, which a length of time may produce, the 
charter is loſt or deftroved. The methods by which 
the king's conſent is expreſsly given, are either by act 
of parliament or charter. By act of parliament, of 
which the royal aſſent is a neceſſary ingredient, corpo- 
rations may undoubtedly be created? ; but it is obſerva- 
ble, that (nll of late years) moſt of thoſe ſtatutes, 
which are uſually cited as having created corporations, 
do either confirm ſuch, as have been before created by 
the king; as in the caſe of the college of phy ſicians 
erected by charter 10 Hen. VIII.“, which charter 
was afterwards confirmed in parhament * ; or, they 
rmit the king to erect a corporation in futuro with 
lach and ſuch powers; as is the caſe of the bank of 
Englands, and the ſociety of the Briuſh fiſhery “. So 
that the immediate creative act was uſually perform-_ 
ed by the king alone, in virtue of his royal prero- 
gative s. | 1 | 
All the other methods therefore whereby corporati- 
ons exiſt, by common law, by preſcription, and by 
act of parliament, are for the moſt part reducible to 
this of the king's letters patent, or charter of incor- 
Poration. The king's creation may be performed by 
the words © creamus, erigimus, fundamus, incorporamus, 
or the like. Nay 1t is held, that if the king grants to 
a ſet of men to have gildam mercaturiam, a mercantile 


9 2 Inſt. 330. | 3 Stat. & G W. & M. c. 20 


© 10 Rep. 29. 1 Rell. Abr. 512, 4 Stat. 23 Geo, II. c. 4. 


1 8 Rep. 114. 5 Sce page 272. 
> 14 & 15 Hen. VIII. c. 5. N . 
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meeting or aſſembly 5, this is alone ſufficient to in- 


corporate and eſta bliſn them for ever “. 


The parliament, we obſerved, by its ben 


tranſcendent authority, may perform this, or any 
other act whatſoever: and actually did perform it to 


a great extent, by ſtatute 39 Eliz. e. 8. which incor- 


rection founded 


porated all hoſpitals and houſes of co 


by charitable perſons, without farther trouble: and 


the ſame has been done in other caſes of charitable 


fourgfations. But otherwiſe it has not formerly been 


uſual thus to intrench upon the prerogative of the 


crown, and the king may prevent it when he pleaſes. 


And, in the 22 inſtance before mentioned, it 
Vas done, as fir Edward Coke obſervesò, to avoid the 
charges of incorporation and licences of mortmain in 
ſmall benefactions; which in his days were grown ſo 
great, that they diſcouraged many men from under- 
taking theſe pious and charitable works. | 

The king (it is ſaid) may grant to a ſubject the 


wer of erectiag corporations?, though the contrary 


was formerly heid® : that is, he may permit the ſub · 
ject to name the perſons and powers of the corporati · 


on at his pleaſure; but it is really the king that erects 


and the ſubject is but the inſtrument: for though none 


but the king can make a corporation, yet qui facit per 
 elium, facit per ſe*. In this manner the chancellor 
of the univerſity of Oxford has power by charter to 


eret corporations; and has actually often exerted 


it, in the erection of ſeveral matriculated companies, 


now ſubſiſting, of tradeſmen ſubſervient to the ſtu- 


dents. 
When a corporation is erected, a name muſt be giv- 
en to it; and by that name alone it muſt ſue, and be 


© Gild ſignifies among the 7 10 Rep. 30. 1 Roll. Abr. 

. Saxons a fraternity, derived from 513. | | 

the verb z ldan to pay, becauſe v 2 ast. 22 - 

every man paid his ſhare co- 9 Bro. Abr. tit. Prercg. 53. 

wards the expences of the com- Viner. Prerog. 88. pl. 16. 

munity. And hence their place. © Yearbook, 2 Hen. VII. 13. 

of meeting is frequently called 10 Rep. 33. : 
the Guild or Guild-hall, N | 
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fued, and do all legal acts; though a very minute va- 
riation therein 1s not matenial *. Such name is the 
very being of it's conſtitution ; and, though it is the 
will of the king that erects the corporation, yet the 
name 1s the knot of it's combination, without which 
it could not perform it's corporate functions 3. The 
name of incorporation, ſays fir Edward Coke, is ag 
a proper name, or name of baptiſm; and therefore 
when a private founder gives his college or hoſpital a 
name, he does it only as a godfather ; and bMthat 
Tame name the king baptizes the incorporation. 
II. After a corporation is ſo formed and named, it 
acquires many powers, rights, capacities, and inca- 
pacities, which we are next to conſider. Some of 
theſe are neceſſarily and inſeparably incident to every 
corporation; which incidents, as ſoon as a corpora- 
tion is duly erected, are tacitly annexed of courſes, 
As, 1. To have perpetual ſucceſſion. This is the 
very end of it's incorporation : for there cannot be 
a ſucceſſion for ever without an incorporation ; and 
therefore all a te corporations have a power ne- 
ceſſarily implied of electing members in the room of 
ſuch as go off“. 2. To ſue or be ſued, implead or 
de impleaded, grant or receive, by it's corporate name, 
and do all other acts as natural perſons may. 3. To 
purchaſe lands, and hold them, for the benefit of 
_ themſelves and their fucceflors; which two are con- 
ſequential to the former. 4. To have a common ſeal. 
For a corporation, being an inviſible body, cannot 
manifeſt it's intentions by any perſonal act or oral 
diſcourle ; it therefore acts and ſpeaks only by it's 
common ſeal. For, though the particular members 
may expreſs their private confents to any act, by 
words, or ſigning their names, yet this does not bind 
the corporation: it is the fixing of the ſeal, and that 
only, which unites the ſeveral aſſents of the indivi- 
dua's, who compoſe the community, and makes one 
Joint aſſent of the whole . 3. To make by-laws, or 


2 Jbid. 122. 5 6 10 Rep. 26. 
3 Gilb. Hiſt. C. P. 182. 171 Roll. Abr. 514. 
* 10 Rep. 28. 5 Dav. 44. 48. 


5 Ibid. 30. Hob. 211. 
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private ſtatutes for the better government of the dorpo- 


ration ; which are hinding upon themſelves, unleſs con- 
trary to the laws of the land, and then they are void, 
This is alſo mcluded by law in the very act of incor- 
ration ? ; for, as natural reaſon is given to the na- 

| tural body for the governing it, ſo by-laws or ſtatutes 
are a ſort of political reaſon to govern the body po- 
litic. And this right of making by-laws for their own 
overnment, not contrary to the law of the land, was 
allowed by the law of the twelve tables at Rome “. 


But no trading company is, with us, allowed to make 


by-laws, which may affect the king's prerogative, or 
the common profit of the people, under penalty of 
40 l. unleſs they be approved by the chancellor, trea- 
ſurer, and chief juſtices; or the judges of aſſiſe in 
their circuits : a even though they be ſo approved, 
fill if contrary to law they are void". Theſe five 


powers are inſeparably incident to every corporation, 


at leaſt to every corporation aggregate: for two of 


them, though they may be praiſed, yet are very un- 
neceſſary to a corporation ſole ; viz. to have a corpo- 


rate ſeal to teſtify his ſole aſſent, and to make ſta- 


tutes for the regulation of his own conduct. 8 
There are alſo certain privileges and diſabilities that 
attend an aggregate corporation, and are not applica- 
ble to ſuch as are ſole; the reaſon of them ceaſing, 
and of courſe the law. It muſt always appear by 
attorney; for it cannot appear in perſon, being, as 
fir Edward Coke ſays *, inviſible, and exiſting. only 
in intendment and conſideration of law: It can net 
ther maintain, or be made defendant to, an action of 
battery or ſuch like perſonal injuries : for a corpora- 
tion can neither beat, nor be beaten, in it's body po- 
utic 3, A corporation cannot commit treaſon, or fe- 
lony, or other crime, in it's corporate capacity“: 
though it's members may, in their diſtin individual 


Hoh. 211. 1 Rep. 3 > 
HSdales legem quam volent, 2 10 Rep. 32. 


dum ne quid ex publica lege cor- 3 Bro. Abr. tit. Corporation. 


rumpant, fivi ferunto. . 63. 
Stat. 19 Hen. VII. o 7. 4 10 Rep. 32. 
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capacities . Neither is it capable of ſuffering atrai. 


tor's or felon's puniſhment, for it is not liable to cor- 
ral penalties, nor to attainder, forfeiture, or cor- 
ruption of blood. It cannot be executor or adminiſ- 
trator, or perform any perſonal duties; for it cannot 
take an oath for the due execution of the office. It 
cannot be ſeiſed of lands to the uſe of another®, for 
ſuch kind of confidence is foreign to the end of it's 
inftitution. Neither can it be committed to priſon ? , 
for it's exiſtence being ideal, no man can apprehend 
or arreſt it. And therefore alſo it cannot be out- 
lawed: for outlawry always ſuppoſes a precedent right 
of arreſting, which has been defeated by the parties 
abſconding, and that alſo a corporation cannot do : 
for which reaſons the proceedings to. compel a corpo- 
ration to appear to any ſuit by attorney are always 
by diftreſs on their lands and goods 8. Neither can a 
| corporation be excommunicated ; for it has no ſoul, 
as is gravely obſerved by fir Edward Coke“; and 
ther alſo it is not liable to be ſummoned into the 
eecleſiaflical courts upon any account; for thoſe 
courts act only pro ſalute animaec, and their ſentences 
can only be mforced by ſpiritual cenſures: a conſide- 
ration, which, carried to it's full extent, would alone 
demonſtrate the impropriety of theſe courts interfering 
in any temporal rights whatſoever. | 
There are alſo other incidents and powers, which 
belong to ſome ſort of corporations, and not to others. 
An aggregate corporation may take goods and chattels 
for the benefit of themſelves and their fuccefſors, but 
2 ſole corporation cannot : for ſuch moveable pro- 
y is liable to be loft or imbezzled, and would raiſe 
2 multitude of diſputes between the ſucceſſor and exe - 
cutor; which the la w is careful to avoid. In eccleſi- 
aſtical and eleemoſynary foundations, the king or the 
founder may give them rules, laws, ſtatutes, and or- 


s The civil law alſo ordains _ «ſe: 40. Bacon of uſes, 347- 
that for the miſbehaviour of a bo- 7 Plowd. 538. 
dy corporate, the directors only Bro. Abr. tit. Corporation, 
ſhall be anſwerable in their per- 11. Out/awwry. 72. 
ſonal capacities. FF. 4. 3. 15. 9 10 Rep. 32, 
6 Bro. Abr. tic. Feofim. al. * Co. Lit. 46. 
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dinances, which they are bound to obſerve ; but cor- 


porations merely lay, conſtituted for civil purpoſes, 
are ſubje to no particular ſtatufes ; but to the com- 


mon law, and to their own by-laws, not contrary to 


the laws of the realm *. Aggregate corporations alſo, 
that have by their conſtitution a head, as a dean, war- 
den, maſter, or the like, cannot do any acts during 
the vacancy of the headſhip, except only appointing 


another : neither are they then capable of receiving 
a grant; for ſuch corporation is incomplete without 


' a head *. But there may hea corporation aggregate 


conſtituted without a head 3 : as the collegiate church 


of Southwell in Nottinghamſhire, which conſiſts only 


of prebendaries; and the governors of the Charter- 
houſe, London, who have no preſident or ſuperior, 


but are all of equal authority. In aggregate corpo- 
rations alſo, the act of the major part is eſteemed the 
act of the whole . By the civil law this major part 
muſt have conſiſted of two-thirds of the 4 elſe 
no act could be performed : which perhaps may be 
one reaſon why they required three at leaſt to make a 
corporation. But, with us, any majority is ſufficient 


to determine the act of the whole body. And where- 
a5, notwithſtanding the law ſtood thus, ſome founders 


of corporations had made ſtatutes in derogation of the 
common law, making very a5 "aaa the unanimous 
aſſent of the ſociety to be neceſſary to any corporate 


act; (which king Henry VIII found to be a great 


obſtruction to his projected ſcheme of obtaining a 
ſurrender of the hai of eccleſiaſtical corporations) 
it was therefore enatted by ſtatute 33 Hen. VIII. c. 
27. that all private ſtatutes ſhall be utterly void, 
whereby any grant or election, made by the head, 
with the concurrence of the major part of the body, 
is liable to be obſtructed by any one or more, being 
the minority: but this ſtatute extends not to any ne- 
ax or neceſſary voice, given by the founder to the 
ead of any ſuch ſociety. : | 


| 4 Bro. Ar. tit. Corporation. 
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We before obſerved that it was incident to every 
corporation, to have a capacity to purchaſe lands for 
themſelves and ſucceſſors : and this is regularly true 
at the common law*®. But they are excepted out of 
the ſtatute of wills“: ſo that no deviſe of lands to a 
corporation by will is good: except for charitable uſes, 
by ſtatute 43 Eliz. c. 4. : which exception is again 
greatly narrowed by the ſtatute 9 Geo. II. c. 36. And 
alſo, by a great variety of flatutes?, their privilege 
even of purchaſing from any living grantor is much 
abridged : ſo that now a corporation, either eccleſiaſ- 
tical or lay, muſt have a licenſe from the king to pur. 
chaſe ; before they can exert that capacity which is 
veſted in them by the common law: nor is even this 
in all caſes ſufficient. Theſe ſtatutes are generally 
called the ſtatutes of mortmain : all purchaſes made 
by corporate bodies being ſaid to be purchaſes in 


mortmain, in mortua manu for the reaſon of which 


appellation fir Edward Coke * offers many conjectures; 
but there is one which ſeems more probable than any 
that he has given us: vis. that hats purchaſes being 

uſually made by eccleſiaſtical bodies, the members of 


which (being profeſſed) were reckoned dead ber 


in law, land therefore, holden by them, might wick 
great propriety be ſaid to be held in mortua manu. 

I ſhall defer the more particular expoſition of theſe 
ſtatutes of mortmain till the next book of theſe com- 
mentaries, when we ſhall conſider. the nature and te. 
nures of eſtates; and alſo the expoſition of thoſe diſ- 
abling ſtatutes of queen Elizabeth, which reſtrain 
ſpiritual and Gary corporations from aliening 
ſuch lands as they are at preſent in legal poſſeſſion of: 
only mentioning them in this place, for the ſake of 
regularity, as ſtatutable incapaciues incident and rela- 
tive to corporations. 


65 10 Rep. 30. lands, unleſs by ſpecial privilege 


7 34 Hen. VIII. c. 5. trom the emperor : collegium, j 
5 Hob. 136. | nulla ſpeciali privilegio ſubnixut 


From magna carta, 9 Hen. fit, haereditatem cafere non pal. 
III. c. 36. to 9 Geo. II. c. 36. dubium non eff. Cod. 6. 24 
© By the civil law a corpora- 1 x Init. 2. 
tion was incapable of taking : 
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The general duties of all bodies 2 con ſidered 
in their corporate capacity, may, like thoſe of natu- 
ral perſons, be reduced to this ſingle one, that of act- 
ing up to the end or deſign, whatever it be, for which 
they were created by their founder. 


III. I proceed therefore next to inquire, how theſe 


corporations may be * For corporations being 
compoſed of individuals, ſubject to human frailties, 
are liable, as well as private perſons, to deviate from 


the end of their inſtitution. And for that reaſon the 


law has provided proper perſons to viſit, enquire into, 
and correct all irregularities that ariſe in ſuch corpo- 


rations; either ſole or aggregate, and whether eccleſi- 


aſtical, civil, or eleemoſy nary. With regard to all 
eccleſiaſtical corporations, the ordinary is their vitl - 
tor, ſo conſtitured by the canoa law, and from 
thence derived to us. The pope formerly, and now 


the king, as ſupreme ordinary, is the viſitor of the 
archbiſhop or metropolitan ; the metropolitan has the 


charge and coercion of all his ſuffragan biſhops ; and 
the biſhops in their ſeveral dioceſes are in ecclefiaſti- 


cal matters the viſitors of all deans and chapters, of 


all parſons and vicars, and all other ſpiritual corpora- 
tions. With reſpect to all lay corporations, the 
founder, his heirs, or aſſigns, are the viſitors, whether 
the foundation be civil or eleemoſynary ; for in a lay 
= og Aon the ordinary neither can nor ought to 
viſit !. 


J know it is generally ſaid, that civil corporations 
are ſubject to no viſitation, but merely to the common 


law of the land; and this ſhall be preſently explained. 
But firſt, as I have laid it down as a rule that the 


founder, his heirs, or aſſigns, are the viſitors of all 


lay corporations, let us inquire what is meant by the 
founder. The founder of all corporations in fhe 
ſtricteſt and original ſenſe is the king alone, for he 
only can incorporate a ſociety ; and in civil incorpo- 
rations, ſuch as mayor and commonalty, &c. where 
there are no poſſeſſions or endowments given to the 


body, there is no other founder but che king: but in 


2 10 Rep. 31. 
Uu 2 


. 


3 


3 Wan 


e 
* 


* » + puny naared, 


808 The Ris 1 0 Ch. 18. 


eleemoſynary foundations, ſuch as colleges and hoſ. 
pitals, where there is an endowment of lands, the 

r diſtinguiſhes, and makes two ſpecies of founda- 
tion ; the one fundatio incipiens, or the incorporation, 
in which ſenſe the king is the general founder of all 
colleges and hoſpitals ; the other ** perficiens, or 
the dotation of it, in which ſenſe the firſt gift of the 
revenues 15 the foundation, and he who gives them is 


in law the ſounder : and it is in this laſt ſenſe that we 
generally call a man the founder of a college or hoſ- 


ital 3, But here the king has his prerogative : for, 


if the king and a private man join in endowing an 
eleemoſynary foundation, the king alone ſhall be the 


founder of it. And, in genera], the king being the 
ſole founder of all civil corporations, and the endower 
the perficient founder of all eleemoſynary ones, the 
right of viſitation of the former reſults, according to 
the rule laid down, to the king; and of the latter to 
the patron or endower. 

The king being thus conſtituted by law viſitor of 
all civil corporations, the law has alſo appointed the 
place, wherein he ſhall exerciſe this juriſdiction: 
which is the court of king's bench; where, and where 


only, all miſbehaviours of this kind of corporations 


are inquired into and redreſſed, and all their contro- 


verſies decided. And this is what I underſtand to be 


the meaning of our lawyers, when they ſay that theſe 
civil corporations are liable to no viſitation ; that is, 
that the law having by immemorial uſage appointed 
them to be viſited and inſpected by the king their 
founder, in his majeſty's court of king's bench, ac- 
cording to the rules of the common law, they ought 


not to be viſited elſewhere, or by any other authori- - 


oy 1. And this is ſo ſtrictly true, that though the 


3 10 Rep. 33. . ſpecial viſitor is appointed. But 
4 This notion is perhaps too not in the light ot viſitor : for, 
refined. The court of king's as it's judgments are liable to 
bench, (it may be ſaid) from it's be reverſed by writs of error, it 
general ſuperintendent autho- 


rity, where other juriſditions the eſſential marks of viſitatorial 
are deficient, has power to re- power. 
gulate all corporat. oiis where no | 


may be thought. to want one of 
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king by his letters patent had ſubzected che college of 


phyſicians to the viſitation of four very reſpectable 


erſons, the lord chancellor, the two chief juſtices, 
and tlie chief baron; though che college had actepted 
this charter with all poſtible marks of acquicſcence, 
and had ated under it for near a century; yet in 
1753, the authority of this proviſion coming in dif- 
pute, on an appeal preferred to theſe ſuppoſed viſi- 
tors, they directed the legality of their own appoint- 
ment to be argued : and, as this cojlege was merely 
a civil and not an eleemoſynary foundation, they at 
length determined, uon ſeveral days ſolemn debate, 


chat they had no juriſdiction as viſitors ; and remitted 


the appellant (if aggrieved) to his regular remedy in 
his majefty's court of king's bench. N 

As to eleemolynary corporations, by the dotation 
the founder and his heirs are of common right the 


legal viſitors, to ſee that ſuch property is rightly em- 


ployed, as might otherwiſe have deſcended to the vi- 


fitor himſelf ; but, if the founder has appointed and 


aſſigned any other perſon to be viſitor, then his ai-; 


henee ſo appointed is inveſted with all the founder's 
power, in excluſion of his heir. Eleemoſynary cor- 
porations are chiefly hofſlitals, or colleges in the uni- 
verfities. Theſe were all of them conſidered, by the 
popiſh clergy, as of mere eccleſiaſtical juriſdiction: 
however, the law of the land judged otherwiſe; and, 
with regard to hoſpitals, it has long been held 5, that 


if the hoſpital be ſpiritual, che bitiop ſhall vifit; but 


if lay, the patron. This right of lay patrons was 
indeed abridged by ſtatute 2 Hen. V. c. 1. which or- 
dained, that the ordinary ſhould viſit all hoſpitals 
founded by ſubjeQs ; though the king's right was re- 
ſerved, to viſit by his commiſſioners ſuch as were of 
royal foundation. But the ſubject's right was-in 


part reſtored by ſtatute 14 Eliz. c. 5. which direts* 


the biſhop to viſit ſuch hoſjitals only, where no viſitor 
is appointed by the founders thereof: and all the hoſ- 


pitais founded by virtue of the ſtatute 39 Eliz. e. 5. 


5 Yearbook, 8 Edw. III. 6 2 laſt 725. 
28. 8 All. 29. 1 | 
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are to be viſited by ſuch perſons as ſhall be nominated 
by the reſpective founders. But ſtill, if the founder 
1 nobody, the biſhop of che dioceſe muſt vi- 


Colleges in the univerſities (whatever the common 
law may now, or might formerly, judge) were cer- 
tainly conſidered by * popith clergy, under whoſe 
direction they were, as eccl:fraftical, or at leaſt as cle. 

rical, corporations: and therefore the right of viſita- 
tion was claimed by the ordinary of the dioceſe. This 
is evident, becauſe in many of our moſt antient col- 
leges, where the founder had a mind to ſubject them 

10 a viſitor of his own nomination, he obtained for 
that purpoſe a papal bulle to exempt chem from the | 
juriſdiction of the ordinary; ſeveral of which are ſtill 
preferved in the archives of the reſpective ſocieties, 
And in ſome of our colleges, where no ſpecial viſitor * 
1s appointed, the biſhop of that dioceſe, in which Ox- 
res. was formerly comprized, has immemorially exer- 
ciſed viſitatorial authority; which can be aſcribed to 
nothing elſe, but his ſuppoſed title as ordinary to viſit 
this, among other eccleſiaſtical foundations. And it 
1s not impoſhble, that the number of colleges in Cam- 
bridge, which are vifited by the biſhop of Ely, may 
in part be derived from the ſame original. | | 

But, whatever might be formerly the opinion of 
the clergy, it is now held as eſtabliſhed common law, 
that colleges are lay corporations, though ſometimes 

totally compoſed of ecclefiaſticai | 2p cen. and that 
the right of viſitation does not arife from any princi- 

piles 4 the canon law, but of neceſſity was created by 
the common law?. And yet the power and juriſcic- 
tion of viſitors in colleges was left ſo much in the dark 
at common law, that the whole doctrine was very un- 
ſettled till the famous caſe of Philips and Bury*. In 
this the main queſtion was, whether the ſentence of 


the biſhop of Exeter, who (as viſitor) had deprived 


6 > Inft. 72 5. . Show. 3 5. Skinn. 407. Salk. 403- 
Lord Raym. 8. Carthcw, 180. 
Lord Raym. 5. 4 Mod. 106. | | | 
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doctor Bury che rector of Exeter College, could be 


examined and redreſſed by the court of king's bench. 


And the three puiſne Judges were of opinion, that it 
might be reviewed, for t 

could not exclude the common law; and accordingly 
judgment was given in that court. But the lord chief 
juſtice Holt was of a contrary opinion; and held, that 
by the common law the office of viſitor is to judge ac- 
cording to the ſtatutes of the college, and to expel and 
deprive upon juſt occaſions, and to hear all appeals of 


courſe: and that from him, and him only, the party 


|  prieved ought to have redreſs: the founder having re- 


ſed in him ſo entire a confidence, that he will admi- 


niſter juſtice impartially, that his determinations are 
final, and examinable in no other court whatſoever, 
And, upon this, a writ of error being brought into 


| the houle of lords, they concurred in fir John Holt's | 


opinion, and reverſed the judgment of the court of 
king's bench. To which leading caſe all ſubſequent 
determinations have been conformable. But, where 
the viſitor is under a temporary diſability, there the 
c-urt of king's bench will interpoſe, to prevent a de- 
ect of juſtice 9. Alſo it is ſaid®, that if a founder 
of an 3 foundation appoints a viſitor, and 
limits his juriſdiction by rules and ſtatutes, if the viſi- 
tor in his ſentence exceeds thoſe rules, an action lies 
againſt him; but it is otherwiſe, where he miſtakes in 
a thing within his power. | | 

IV. We come now, 1n the laſt place, to conſider 


how corporations may be diffolved. Any particular 


member may be disfranchiſed, or loſe his place in the 
corporation, by acting contrary to the laws of the ſo- 
ciety, or the laws of the land: or he may reſign it by 
his own voluntary att. But the body politic may 
alſo itſelf be diffolved in ſeveral ways; which diſſolu- 


tion is the civil death of the corporation: and in this 


caſe their lands and tenements ſhall revert to the per- 


ſon, or his heirs, who granted them to the corporation 


Stra. 797. „ 1 11 Rep. 98. 
92 5 


at the viſitor's juriſdiction 
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for the law doth annex a condition to every ſuch grant, 
that if the corporation be diſſolved, the grantor ſhall 
have the lands again, becauſe the cauſe of the graut 
faileth *. The grant is indecd only during the lite of 
the corporation; which may endure for ever: but, 
when that life is determined by the diſſolution of the 
body politic, the grantor takes it back by reverſion, 
as in the caſe of every other grant for life. The debts 
of a corporation, either to or from it, are totally ex- 
tinguiſhed by it's diſſolution; ſo that the members 
thereof cannot recover, or be charged with chem, in 
their natural capacities: agreeable to that maxim of 
the civil law *, % guid univerſitati debetur, fingulus non 
* debetur 5 nec, quod debet untverſitas, finguli debent.” 
A Corporation may be diſſolved. 1. By act of par- 
liament, which is boundleſs in it's operations. 2. By 
the natural death of all it's members, in caſe of an 
aggregate corporation. 3. By ſurrender of it's fran- 
chiſes into the hands of the king, which is a kind of 
ſuicide. 4. By forfciture of it's charter, through ne- 
proce or abuſe of it's franchiſes; in which cale the 
aw judges that the body politic has broken the condi- 
tion upon which it was incorporated, and thereupon 


the incorporation is void. And the regular courte is 


to bring an i.:tormation in nature of a writ of 2 
<varronto, to inquire by What warrant the members 
now exerciſe their corporate power, having forfeited 
it by ſuch and ſuch proceedings. The exertion of this 
act of law, for the purpoſes of the ftate, in the reigns 
of king Charles and king James the fecond, particu- 


_ larly by ſeiſing the charter of the city of London, gave 


great and juſt offence; though perhaps, in firictne!s 
of law, the proceedings in moſt of them were ſuffici- 
ently regular : but the judgment againſt that of Lon- 


don was reverſe by act of parhament * after the re— 


volution; and by the fame ſtatute it is enacted, that 
the franchiſes of the city of London ſhall never more 
be forfeited for any cauſe whatſoever. And, becaule 


2 Co. Litr. 13. | 4. FF. 3. 4- 


+7 > 
3 5s Lev. 287. Scat. 2 W. & M. c. 8. 
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by the common law corporations were diſſolved, in 
eaſe the mayor or head officer was not duly elected on 
the day appointed in the charter or eſtabliſhed by pre- 
ſcription, it is now provided“, that for the future no 
corporation ſhall be diſſolved upon that account; and 
ample directions are given for appointing a new officer, 
in caſe there be no election, or a void one, made upon 


dhe preſcriptive or charter day. 


6 Stat. 11 Geo. I. c. 4 


THE END OF THE FIRST BOOK. 
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